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QUESTIONS PRESENTED 


1. Whether respondent, in selecting among qualified, 
mutually exclusive applicants for certificates of public 
convenience and necessity for air routes, had and fulfilled 
a legal duty to give comparative consideration and evalua- 
tion to petitioner’s proposals and to do so on the basis of 
stated criteria uniformly applied, with its conclusions and 
determination being a composite consideration of the sev- 
eral differences, both pro and con, as to each applicant in- 
cluding petitioner? 


2. Whether respondent, in an airline route proceeding 
involving mutually exclusive applications, erred and 
prejudiced petitioner’s right to judicial review in (a) 
failing to make findings and an evaluation of petitioner’s 
proposal in one area by the criteria used in selecting the 
successful applicant, (b) failing to make its own findings 
and to re-evaluate the Examiner’s selection of carrier in an- 
other area when elsewhere in its opinion it eliminated one 
of the principal bases on which the Examiner selected an 
applicant other than petitioner, and (c) failing to make 
its own findings and its own evaluation of petitioner’s over- 
all proposal when its Examiner dismissed that proposal 
from serious consideration for reasons which the Examiner 
himself repudiated? 
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Rnited States Court of Appeals 


FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,499 


BranirF Airways, Inc., Petitioner, 
v. 


Crvm Arronactics Boarp, Respondent, 
CoxtrvextaL Am Lives, Ixc., Detra Ate Lrygs, Ixc., 
Eastern Arr Lives, Inc., NationaL Areiryes, Inc., Crry 
or Houston, Texas, AND Houston CHAMBER OF COMMERCE, 
Intervenors. 


ON PETITION FOR JUDICIAL REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONER BRANIFF AIRWAYS, INC. 


JURISDICTIONAL STATEMENT 

Petitioner, Braniff Airways, Incorporated (Petitioner 
or Braniff), seeks review of certain final orders of re- 
spondent Civil Aeronautics Board (Respondent or Board) 
purporting to grant American Airlines, Ine. (American), 
Continental Air Lines, Inc. (Continental), Delta Air Lines, 
Inc. (Delta), Eastern Air Lines, Inc. (Eastern) and Na- 
tional Airlines, Inc. (National), new route authority in 
violation of the rights of petitioner. Petitioner is an air 
carrier holding certificates of public convenience and nec- 
essity issued by respondent to engage in air transportation. 
The jurisdiction of this Honorable Court is invoked under 
section 1006 of the Federal Aviation Act of 1958, as 


qd) 


amended, 72 Stat. 737, 49 U.S.C. § 1486, and section 10 of the 
Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. § 1009. 


STATUTES INVOLVED 


The statutes involved are the Federal Aviation Act of 
1958,? as amended, 72 Stat. 737, 49 U.S.C. § 1301, et seg. 
and the Administrative Procedure Act, 60 Stat. 237, 5 
U.S.C. § 1001, et seg., the pertinent provisions of which are 
set forth in the Appendix. 


STATEMENT OF THE CASE 


The orders of which review is sought herein, Order Nos. 
E-16500 and E-16860, issued March 13, 1961, and May 26, 
1961, respectively, were issued by respondent in a route 
proceeding known as the Southern Transcontinental Serv- 
ice Case, C.A.B. Docket No. 7984, et al. That case was in- 
stituted? in 1958 by respondent to determine the trans- 
continental and regional service needs of the southernmost 
tier of the states.? In so doing respondent stated: 


. .. Consolidation of the two proceedings [Southern 
Transcontinental Service Case, C.A.B. Docket No. 
7984, et al., and Dallas to the West Case, C.A.B. Docket 
No. 7596, et al.] will provide a comparative hearing 
and decision with respect to all of the various proposals 
for new or additional through service in the southern 
tier of states. ... 


... [I]t is necessary to establish a framework in 
which the major transcontinental service issues as a 
whole can be determined for the foreseeable future. 
Tr. 12049-50. 


1 The Federal Aviation Act of 1958, as amended, will hereinafter be referred to 
as “Act”. 

2 Tr. 12048, 12227, 12334. “Tr.” denotes a reference to the certified record in the 
Dallas to the West Case, C.A.B. Docket No. 7596, et al, “Tr.ST” denotes a ref- 
erence to the certified record of the Southern Transcontinental Service Case, CAB. 
Docket No. 7984, et al. 

3Tr..ST 28955-56. The proceeding involved an inquiry into the transcontinental 
air service between Florida, Georgia and Alabama, on the one hand, and California, 
on the other, and the regional air service needs between Texas and the West Coast 
and between Texas and the Southeast. 
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Consolidated into the proceeding were applications by 
some 9 trunkline carriers, including petitioner. Among the 
route applications consolidated‘ were the applications 
of American (Tr.-ST 29002) ; Continental (Tr.-ST 29019) ; 
Delta (Tr.-ST 29125); Eastern (Tr.-ST 29030-31); Na- 
tional (Tr.-ST 29034); and petitioner (Tr.-ST 29012). 


Hearings before a Hearing Examiner were concluded 
on October 21, 1959. Tr.-ST 28945. 


Petitioner submitted extensive evidence in support of 
its applications. That evidence detailed petitioner’s pro- 
posals for three separable areas of service which may be 
generally described as (1) a proposal to provide trans- 
continental service through the southern tier of states, 
“California-Florida service”, (2) a proposal to provide 
regional service between principal cities in Texas, on the 
one hand, and California, on the other, “Texas-West serv- 
ice”, and (3) a proposal to provide regional service be- 
tween principal cities in Texas and points in Florida, 
“Texas-Florida service”. Tr.-ST 21168-93. 


Petitioner’s evidence covered its fitness, willingness and 
ability to provide both the regional and transcontinental 
services which were in issue and which it proposed, the 
integration of each of the proposed new routes with peti- 
tioner’s existing routes and evidence demonstrating that 
the public convenience and necessity required the Board 
to award the routes to petitioner. Tr.-ST 21168-331. One 
of petitioner’s principal contentions on brief to both the 
Examiner and respondent was that the need of individual 
applicants for route strengthening was an important ele- 
ment in selecting between rival applicants. Petitioner fur- 
ther demonstrated that its needs for such route strengthen- 
ing were greater than any of the other applicants. Tr.-ST 
28049-74, 30652-57, 30662-72, 30695-99. 


4Tr. 12048, 12227, 12334. All references following the name of the carrier ap- 
plicant describe the route applied for by the particular carrier. 
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On or about June 20, 1960, the Examiner issued and 
served his Initial Decision. Tr.-ST 28921. Industry balance 
and carrier route strengthening dominated the Examiner’s 
selection of applicants for all major route awards.® 


. . - [T]he record does say—and it says so very 
plainly—that certain of the smaller carriers, such as 
Braniff ... are either now facing or may eventually 
face serious financial difficulties; that each . . . needs 
additional route mileage for effective integration and 
use of the jet equipment now on hand or on order; 
that each of these non-Big Four applicants face in 
one degree or another, strong and in some cases over- 
powering competition, from one or the other of the 
Big Four competitors; that our air transport system 
is badly unbalanced, both as to air carrier size and rel- 
ative competitive strength; and that unless something 
is done in this proceeding for several of the smaller 
applicants, the opportunity to make them strong or 
even to retain them as individual airline companies 
may be lost forever. This then joins the ultimate issue 
on the problem of air carrier choice in this proceeding. 
Upon this rock the case of the various air carrier pro- 
posals for southern transcontinental service must 
stand or fall. Footnote omitted. Tr.-ST 29118-19. 


The Examiner made basic findings of fact comparatively 
evaluating petitioner’s proposal with that of the other ap- 


5 Tr.-ST 29105-26, 29146. Two awards were recommended which were not based 
on the carrier strengthening criteria. They were the extension of Eastern from At- 
lanta to San Antonio via Dallas, and closing American's West Coast gap between 
Los Angeles and San Francisco subject to long-haul restrictions. Tr..ST 29126-28. 

The award to Eastern was recommended more by the process of elimination than 
anything else. Only Delta, American and Eastern were candidates for new author- 
ity to and from Atlanta. Tr.-ST 29124, 29126. Delta received a transcontinental 
route from Atlanta. Tr.-ST 29124-26. The Examiner concluded that Delta should be 
spurred competitively between Texas and Atlanta. Tr.-ST 29127. Delta’s incentive 
would be stimulated between Texas and the West Coast due to American’s existing 
authority. Tr..ST 29129. If American were granted the Atlanta-Texas route, this 
would so extend American's existing route to permit it to parallel Delta’s transconti- 
nental route and enhance American's already dominant position in the industry. 
Tr.-ST 29129. Such competition the Examiner found to be unwarranted. Tr.-ST 
29126-27. Thus, eliminating American left only Eastern. 

The removal of the 327-mile gap between Los Angeles and San Francisco on 
American’s route was based on the findings and conclusions of another Examiner 
in another proceeding (Tr.ST 29127) from which the Southern Transcontinental 
Service Case evolved. Tr.-ST 28942. 
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plicants for Texas-Florida service. Tr.-ST 29013-14, 29097- 
99, 29111, 29113-14, 29116, 29118-19, 29133, 29139, 29148-49. 
On the basis of these comparative considerations, the Ex- 
aminer concluded that the petitioner’s proposal in this 
area should be preferred and recommended an award to pe- 
titioner of the Texas-Florida route. Tr.-<ST 29148-49. 


The Examiner also made extensive findings and conclu- 
sions as to petitioner’s needs vis-a-vis other applicants for 
the award of new regional authority in the Texas-West 
area. He found that petitioner’s proposal showed the nec- 
essary route integration, ability and identity to perform 
the Texas-West service but decided that petitioner was 
being given its needed route strengthening by an award 
of the Texas-Florida route and “the route Texas-West is 
needed to strengthen another regional carrier”, Conti- 
nental. Tr.-ST 29013-14. 

As to the Florida-California southern transcontinental 
authority, the Examiner perfunctorily dismissed peti- 
tioner’s transcontinental route proposal from any “serious 
consideration”. Tr.-ST 29013. The Initial Decision indi- 
cates that this action was due to the Examiner’s dissatis- 
faction with petitioner’s conservative estimates of trans- 
continental traffic, petitioner’s conservative transcon- 
tinental schedules, and petitioner’s conviction that trans- 
continental service, for the near future at least, will have 
to be supported by regional traffic flowing in and out 
of Texas. Tr.-ST 29013. These bases were only excuses 
for denying petitioner consideration as a candidate for 
the southern transcontinental route award since the Exam- 
iner himself found that the other carrier applicants had 
unrealistic “souped-up” schedule proposals (Tr.-ST 29087), 
praised the schedules of another carrier applicant which 
was awarded a southern transcontinental route, Delta, 
proposing a method of service similar to that proposed 
by petitioner (Tr.-ST 29028), and actually found that the 
transcontinental service for the foreseeable future will 
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have to be supported largely by Texas-Southeast and 
Texas-West Coast regional traffic.* 


On March 13, 1961, respondent issued its final decision 
in the Southern Transcontinental Service Case, Order No. 
E-16500. Tr.-ST 31924. Respondent adopted as its own a 
major portion of the Examiner’s findings and conclusions, 
including his finding that petitioner was fit, willing and 
able to provide the various services. Tr.-ST 31938-39. 
Respondent also adopted and used as its chief criterion 
for determining route grants the basis used by the Exam- 
iner, namely, carrier strengthening, the “rock [upon 
which] the case of the various air carrier proposals .. . 
must stand or fall.”*7 Respondent did not change the 
Examiner’s selection of carriers to provide either trans- 
continental service or regional Texas-West authority.® 
Respondent did determine that the Texas-Atlanta route 
recommended by the Examiner for award to Eastern and 
the Houston-Dallas/Fort Worth-California regional seg- 
ment of the route recommended by the Examiner for award 
to National, which segment if awarded to petitioner would 
have permitted Texas-West regional service and one-stop 
California-Florida transcontinental service, were not re- 
quired by the public convenience and necessity. Tr.-ST 
31938-39, 31978. 


The Board’s opinion, as it relates to California-Florida 
transcontinental authority and Texas-West regional serv- 
ice, does not even mention petitioner’s application. Tr.-ST 


6Tr.ST 29087. Petitioner filed timely exceptions to the Examiner's Initial De- 
cision as to the above errors, among others. Tr.-ST 29349-57. 

7Tr.ST 29119. Transcontinental routes. Tr.-ST 31970-73. Texas-West. Tr.-ST 
31951-54. Texas-Florida. Tr.-ST 31986-93. 

8Tr.-ST 31950-55, 31992-93. Respondent made modifications in the Examiner's 
recommended awards to Delta, National and Continental. Tr.-ST 31940-70. It ex- 
tended American from Los Angeles to Houston rather than close the Los Angeles- 
San Francisco gap in American's authority as recommended by the Examiner. 
Tr.ST 31992-93. In making the change, the respondent was “influenced by [its] 
desire to reduce the substantial diversion from American which otherwise would 
result from [its] decision in this case.” Tr.ST 31951-52. 
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31940-55, 31960-76, 31992-93, 31994-32001. Any compara- 
tive consideration of petitioner’s proposals in these areas 
must be found in the portions of the Initial Decision which 
the respondent adopted as its own. Tr.-ST 31938-39. 


Petitioner is mentioned in the respondent’s opinion only 
in connection with Texas-Florida regional authority. 
There, respondent not only modified the route which the 
Examiner recommended for petitioner but substituted 
Eastern for petitioner as the carrier to provide that serv- 
ice. Tr.-ST 31939, 31981-91. Respondent comparatively 
considered and weighed petitioner’s proposals with the 
proposals of all carrier applicants for Texas-Florida au- 
thority other than Eastern. In this comparative deter- 
mination respondent concluded that petitioner’s proposal 
should be preferred. Tr.-ST 31986-87. 


Respondent then proceeds to an evaluation of petitioner 
and Eastern. It finds no significant difference in the two 
carriers in terms of quality of service to the public and 
historic interest in traffic. Tr.-ST 31974, 31987. It ex- 
pressly finds petitioner’s end-on route integration superior 
to Eastern’s and further finds that petitioner had unique 
advantages in being able to utilize beyond-area traffic to 
support maximum frequencies on an economic basis as well 
as to offer single-plane benefits for the convenience of be- 
yond-area passengers. Tr.-ST 31987-88. Respondent con- 
tinued by finding that petitioner’s need for 


additional long-haul high-density markets for effective 
integration and use of jet equipment in order to 
strengthen its competitive position, is a significant 
factor in Braniff’s favor. But in order to properly 
weigh the applicability of the ‘strengthening’ factor 
in this case, we think it is important to consider the 
overall impact which the present decision will have 
on both carriers as well as the relative economic posi- 
tion of Eastern in relation to other carriers, such as 
American, United, and TWA, with whom it must com- 
pete. Emphasis added. Tr.-ST 31989-90. 
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Having made the above finding, respondent proceeded 
to evaluate Eastern by four criteria, namely, (1) traffic 
opportunities over the past five years, (2) growth oppor- 
tunities in other areas, (3) profit position, and (4) relation 
to other carriers and need to compete effectively with 
TWA, United (United-Capital as a result of merger) and 
“American, one of Eastern’s chief competitors”. Tr.-ST 
31990-91. Respondent did not evaluate petitioner’s need 
or its proposal by any one of these criteria! 


The Board’s opinion reappraised the Examiner’s selec- 
tion of a carrier on the Texas-Florida route because it 
determined not to certificate Eastern on the Texas-Atlanta 
route the Examiner had recommended. Tr.-ST 31987. This 
rationale on reappraisal was not carried throughout its 
decision. The Examiner had preferred another applicant 
over petitioner for a Texas-West route, in major part be- 
cause petitioner was recommended on the Texas-Florida 


route. When respondent denied petitioner the Texas- 
Florida route, it did not re-evaluate the selection of a car- 
rier for Texas-West authority. This was true despite the 
fact that the Examiner had found that petitioner met every 
test for being granted that route (Tr.-ST 29013-14), find- 
ings that were adopted by respondent.® 


Respondent did not adopt the Examiner's recommendation to close the Los 
Angeles-San Francisco gap in American’s route system which would have materially 
increased American’s effectiveness in Texas-West service as well as its long-haul 
service to the East Coast. Tr.-ST 31992-93. Respondent compensated American by 
re-evaluating the Houston-West Coast route and awarding American an extension to 
Houston. Tr.-ST 31951-52. Here again respondent made a reappraisal of route 
awards, after the denial of the route authority the Examiner had recommended 
for a carrier applicant. 


Each of respondent's appraisals to grant compensating route awards concerned 
two of the largest and strongest carriers in the trunkline industry, American and 
Eastern. One of the smallest—petitioner—did not receive the route recommended 
by the Examiner in order to strengthen it, and respondent neglected to reappraise 
route awards in other areas in which the Examiner found that petitioner's service 
could meet public interest and public convenience and necessity requirements to 
compensate petitioner. 
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On April 10, 1961, petitioner sought reconsideration of 
the Board’s final decision. Tr.-ST 32405. It pointed out the 
error in using standards and criteria for the evaluation of 
Eastern’s application and proposal that were not used in 
evaluating the application and proposals of petitioner. 
The petition demonstrated that the conclusions preferring 
Eastern were not supported by subsidiary findings and 
were in error. It also demonstrated that if respondent 
had compared and evaluated the applications and proposals 
of petitioner and Eastern by the criteria which respondent 
itself selected, it could have reasonably concluded only 
that petitioner, not Eastern, should be awarded the Texas- 
Florida regional authority.” 


On May 26, 1961, respondent issued its Supplemental 
Opinion and Order on Reconsideration, Order No. E-16860. 
Tr.-ST. 32821. Respondent did not meet or discuss any of 
the errors alleged in Braniff’s petition for reconsideration. 
It relegated its consideration of that petition to a footnote 
in which it affirmed without additional findings its original 
Southern Transcontinental opinion. Tr.-ST 32828. 


Braniff’s petition for review was timely filed on July 24, 
1961. Truman Outland v. CAB, 109 U. S. App. D. C. 90, 
284 F, 2d 224 (1960). 


STATEMENT OF POINTS 
Respondent committed reversible legal error: 


1. In failing to consider and evaluate comparatively 
petitioner’s application and proposals with the other mu- 
tually exclusive applications and proposals for California- 
Florida transcontinental authority, Texas-Florida regional 
authority, and Texas-West regional authority. 


10 Petitioner sought and was denied a waiver of respondent's page limitations on 
petitions for reconsideration. Tr.-ST 32076-78, 32082. It necessarily argued in its 
petition only those errors not theretofore urged but preserved petitioner's position 
pertaining to southern transcontinental California-Florida and Texas-West regional 
service. Tr.ST 32409. 


2. In failing to state and/or uniformly apply factors 
or criteria used in making a comparative evaluation of 
petitioner’s application with other mutually exclusive ap- 
plications and proposals for California-Florida transcon- 
tinental authority, Texas-Florida regional authority, and 
Texas-West regional authority. 


3. Through the insufficiency and erroneousness of 
material subsidiary findings necessary to support rationally 
respondent’s conclusions preferring other applicants over 
petitioner for California-Florida transcontinental author- 
ity, Texas-Florida regional authority, and Texas-West re- 
gional authority. 


+. By the lack of basie subsidiary findings to support 
respondent’s conclusions preferring other applicants over 
petitioner for California-Florida transcontinental author- 
ity, Texas-Florida regional authority, and Texas-West 
regional authority, which unlawfully prejudiced petitioner’s 
rights to court review of respondent’s decision. 


SUMMARY OF ARGUMENT 

Respondent’s decisions here under review involve numer- 
ous mutually exclusive applications, only a small portion 
of which were granted, for air routes both regionally and 
transcontinentally in the southern tier of states. Petitioner 
was one of the applicants. Its proposed service was in 
three areas—one transcontinental and two regional. Its 
application and proposals were therefore entitled to a com- 
parative consideration, evaluation and determination. 


There was an imperative need for well balanced judgment 
in the selection by respondents of the carriers to provide the 
various services from among the mutually exclusive appli- 
eants since each one, including petitioner, met the statutory 
qualifications for selection. A legally adequate comparative 
consideration and evaluation of mutually exclusive appli- 
cations require respondent to weigh pro and con the facts 
as to each applicant upon each subject which respondent 


11 


considers as material in making a determination as to car- 
rier selection. Respondent could not lawfully select and 
assert as material certain characteristics or facts as to one 
applicant and ignore the related features of other 
applicants. 


Respondent properly determined that petitioner was 
better qualified to provide Texas-Florida service than any 
applicant other than Eastern. In comparing petitioner and 
Eastern, respondent selected four criteria which it regarded 
as material and based its ultimate choice of Eastern on 
the findings it made with respect to those four points. It 
evaluated those four factors only as to Eastern. It im- 
properly and unlawfully failed to weigh the characteristics 
of petitioner on the same four points. 


The Examiner who heard the proceeding recommended 
denial of petitioner’s application for Texas-West authority 
only because: (1) petitioner was being granted a new route 
in the Texas-Florida area and (2) the Texas- West route was 
required for another carrier, which like petitioner, also 
needed route strengthening.. When respondent rejected the 
Examiner’s recommendation to certificate petitioner in the 
Texas-Florida area, respondent could not lawfully adopt 
the Examiner’s findings as to carrier selection in the Texas- 
West area since respondent had abrogated the basis for the 
Examiner’s selection without re-evaluating the application 
and proposals of petitioner and the successful applicant. 
Nevertheless, respondent in its original and supplemental 
opinions failed even to mention, much less comparatively 
consider and evaluate, and to make essential findings re- 
garding petitioner’s Texas-West proposals on the basis of 
that re-evaluation. 


Respondent’s Examiner dismissed the California-Florida 
transcontinental proposal of petitioner from “serious con- 
sideration” for reasons which he expressly found else- 
where in the Initial Decision to be without merit. Neither 
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the Examiner, after his “dismissal” of petitioner’s Cali- 
fornia-Florida proposal, nor respondent granted petitioner 
the comparative consideration, evaluation and determina- 
tion to which petitioner was entitled as a matter of law. 
Indeed, respondent, as in the case of petitioner’s Texas- 
West proposal, failed even to mention petitioner’s Cali- 
fornia-Florida proposal except as it was included in re- 
pondent’s recital of the applications before it. 


Respondent failed to make essential findings on each of 
petitioner’s three route proposals thereby prejudicing pe- 
titioner’s right to judicial review and preventing this re- 
viewing Court from ascertaining whether respondent’s 
ultimate conclusions on selection of carrier flowed ra- 
tionally from subsidiary findings and whether the sub- 
sidiary findings, if any, were supported by evidence of 
record. Respondent made no findings in any of three major 
areas. First, it made no findings of fact with respect to pe- 
titioner on the four items which it regarded as so material 
that they formed the basis of its selection of Eastern in 
preference to petitioner to provide Texas-Florida service. 
Second, respondent itself made no findings on petitioner’s 
Texas-West proposal. The deficiencies of respondent’s ac- 
tion in that area are not cured by reference to the Exam- 
iner’s Initial Decision since all of the Examiner’s subsidiary 
findings supported petitioner’s selection and the ultimate 
basis for his selection of another applicant was predicated 
on an award which the respondent eliminated elsewhere 
in its opinion—the grant to petitioner of a Texas-Florida 
route. Third, neither the Examiner nor respondent made 
any findings regarding petitioner’s transcontinental pro- 
posal. That proposal was improperly dismissed from “se- 
rious consideration” by the Examiner before he reached 
the evaluation of the other applicants, and petitioner’s pro- 
posal was never mentioned by respondent. 


The right to adequate findings is a fundamental right of 
due process. It cannot be eliminated by an administrative 
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agency’s broad claim of past experience or expert 
knowledge. 


Respondent’s decisions in the subject Southern Transcon- 
tinental Service Case are legally deficient in failing to 
accord to petitioner the comparative evaluation and deter- 
mination of its mutually exclusive applications to which 
petitioner is entitled as a matter of law. This failure and 
the independent but corollary failure of respondent to make 
adequate findings regarding each of petitioner’s three dis- 
tinct proposals prejudiced petitioner’s right to judicial 
review and requires that the decisions be reversed and 
remanded. 


ARGUMENT 
I 


PETITIONER'S APPLICATIONS WERE ENTITLED TO 
COMPARATIVE CONSIDERATION. EVALUATION 
AND DETERMINATION. 


The doctrine of Ashbacker Radio Corp..v. FCC, 326 U.S. 
327 (1945), has been an integral part of the law governing 
administrative agency determinations of competitive and 
mutually exclusive applications since 1945. It has long 
since been adopted into aeronautical law and applied to 
applications that are mutually exclusive as a matter of 
economic fact. Northwest Airlines v. CAB, 90 U.S. App. 
D.C. 158, 194 F. 2d 339 (1952) ; Delta Air Lines v. CAB, 97 
U.S. App. D.C. 46, 228 F. 2d 17 (1955). The Board found 
that only a limited amount of the new authority which peti- 
tioner and other applicants sought in the Southern Trans- 
continental Service Case could be economically granted. 
Tr.-ST 32001-07. Accordingly, respondent was required as 
a matter of law to abide by the procedural and decisional 
requirements applicable to mutually exclusive applications. 


Many Ashbacker cases have arisen because an agency re- 
fused to consolidate pending and mutually exclusive appli- 
cations in a single proceeding. Where the court has found 
that the applications were in economic or physical fact 
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mutually exclusive, or where evidence was lacking to con- 
firm or deny a petitioner’s allegation of that fact, the courts 
have uniformly remanded the proceeding for one of two 
possible actions—the agency has been required either to 
grant comparative consideration or find that mutual ex- 
clusivity was not present. In such cases the courts’ instruc- 
tions have been aimed at the hearing status of the applicant 
denied consolidation. A typical example of the numerous 
cases is Delta Air Lines v. CAB, where the Court said: 


... We read the [Ashbacker] opinion as meaning 
that, where the applications of two qualified applicants 
for a license are as a matter of economic fact mutually 
exclusive, each applicant is entitled to a comparative 
hearing and consideration with his adversary. ... The 
requirement for a comparative proceeding means all 
the give-and-take of contesting parties, including cross 
examination, rebuttal, participation in prehearing pro- 
ceedings, objections, briefs and arguments as contest- 
ing parties. Footnote omitted. 97 U.S. App. D.C. 46, 
51, 228 F. 2d 17, 22 (1955). To like effect see, Delta Air 
Lines v. CAB, 107 U.S. App. D.C. 174, 179-180, 275 F. 
2d 632, 637-38 (1959), cert. denied, 362 U.S. 969 (1960). 


These enumerated rights were accorded petitioner in the 
present case. If they were the sum and total requirement 
for comparative considerations, Braniff would have sub- 
mitted no petition for review. But, comparative considera- 
tion also means a comparison and full evaluation of the 
various applicants’ merits and faults, and a conclusion 
based upon a composite consideration of all the substantial 
differences between the applicants. It also requires an even- 
handed application of the criteria used by the administra- 
tive agency for selection of applicants. Sufficient subsid- 
iary and principal findings are also essential to enable a 
reviewing court to ascertain the rationale of the agency’s 
decision, the validity of the agency’s ultimate conclusions, 
and that an honest evaluation of all mutually exclusive 
applications was made. Comparative consideration is not 
a rule of form but of substance. It is a part of the appli- 
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cant’s “right to procedural due process.” Northwest Air- 
lines v. CAB, supra. It is these fundamental rights to com- 
parative consideration in the decisional process that peti- 
tioner was denied by the decisions of respondent here 
under review. 

Petitioner advances no novel theory of law. The rights 
which it seeks were announced by this Court more than a 
decade ago in three concurrent decisions, written by Judge 
Prettyman and decided May 4, 1949. Each reviewed a Fed- 
eral Communications Commission decision on a case in- 
volving mutually exclusive applications—Easton Publish- 
ing Co. v. FCC, 85 U.S. App. D.C. 33, 175 F. 2d 344 (1949) ; 
Johnston Broadcasting Co. v. FCC, 85 U.S. App. D.C. 40, 
175 F. 2d 351 (1949); Plains Radio Broadcasting Co. v. 
FCC, 85 U.S. App. D.C. 48, 175 F. 2d 359 (1949). These 
landmark cases stand for a basic proposition which is con- 
trolling here. They require a comparative consideration, 
evaluation and determination of mutually exclusive ap- 
plications. 

The cases are not obscure. They are in fact direct in- 
structions to respondent and other administrative agencies 
as well as the Federal Communications Commission and all 
applicants in mutually exclusive proceedings. Judge Pretty- 
man in the first of the three opinions expressly recited that 
it was 


important that the procedural essentials for the [mu- 
tually exclusive applications] cases be established, so 
that the Commission may proceed with certainty upon 
its tasks, the courts may perform their review func- 
tions without unnecessary impediment to the expedi- 
tious disposition of the cases, and potential applicants 
for licenses and parties to the dispute may know with 
all possible certainty what the applicable rules are. 
Easton Publishing Co. v. FCC, 85 U.S. App. D.C. 33, 
35, 175 F. 2d 344, 346 (1949). 


Having set this stage for instructions, the Court then pro- 
ceeded to spell out seriatim in Johnston Broadcasting Co. 
v. FCC, exactly what the law requires. 
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. .. In respect to comparative decisions, these are 
the essentials: (1) The bases or reasons for the con- 
clusion must be clearly stated. (2) That conclusion 
must be a rational result from the findings of ultimate 
facts, and those findings must be sufficient in number 
and substance to support the conclusion. (3) The ulti- 
mate facts as found must appear as rational infer- 
ences from the findings of basic facts. (4) The findings 
of the basic facts must be supported by substantial 
evidence. (5) Findings must be made in respect to 
every difference, except those which are frivolous or 
wholly unsubstantial, between the applicants indicated 
by the evidence and advanced by one of the parties as 
effective. (6) The final conclusion must be upon a com- 
posite consideration of the findings as to the several 
differences, pro and con each applicant. 


... The last two essentials above stated—(5) and 
(6)—are made necessary by the peculiar characteris- 
ties of a comparative determination. The Commission 
cannot ignore a material difference between two appli- 
cants and make findings in respect to selected charac- 
teristics only. Neither can it base its conclusion upon 
a selection from among its findings of differences and 
ignore all other findings. It must take into account 
all the characteristics which indicate differences, and 
reach an over-all relative determination upon an eval- 
uation of all factors, conflicting in many cases... . 
85 U.S. App. D.C. 40, 46, 175 F. 2d 351, 357 (1949). 


The Court in the Johnston case reversed the FCC because 
the Commission had considered an unverified application. 
The Court determined that the mutually exclusive appli- 
cants had received a comparative determination required 
by procedural due process. The Court, however, in both the 
Easton case and the Plains Radio Broadcasting case 
adopted and based its decision upon the statements in the 
Johnston case concerning the essential elements of a com- 
parative decision. Easton Publishing Co. v. FCC, 85 US. 
App. D.C. 33, 35-36, 175 F. 2d 344, 346-347 (1949); Plains 
Radio Broadcasting Co. v. FCC, 85 U.S. App. D.C. 48, 49, 
175 F. 2d 359, 360 (1949). In the Easton case, the Court re- 
versed and remanded “for findings upon the comparative 
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needs of the two-communities for new radio service and the 
relative abilities of the applicants to serve the greater 
need.” 85 U.S. App. D.C. 33, 40, 175 F. 2d 344, 351 (1949). 


The standards in Johnston have been uniformly applied 
by the Court since that time to the decisions of the FCC, 
the CAB and other agencies. Michigan Consolidated Gas 
Co. v. FPC, 108 U.S. App. D.C. 409, 283 F. 2d 204 (1960) 
cert. denied sub nom., Panhandle Eastern Pipe Line Co. v. 
Michigan Consolidated Gas Co., 364 U.S. 913 (1960); 
Delta Air Lines v. CAB, 107 U.S. App. D.C. 174, 275 F. 2d 
632 (1959), cert. denied, 362 U.S. 969 (1960) ; Carroll Broad- 
casting Co. v. FCC, 103 U.S. App. D.C. 346, 258 F. 2d 440 
(1958) ; Telanserphone v. FCC, 97 U.S. App. D.C. 398, 231 
F. 2d 732 (1956); Democrat Printing Co. v. FCC, 91 U.S. 
App. D.C. 72, 202 F. 2d 298 (1952) ; American Broadcasting 
Co. v. FCC, 85 U.S. App. D.C. 343, 179 F. 2d 437 (1950). 
The facts in this case do not lend themselves to a contrary 
decision. 


These cases say, and they say plainly, that in a consoli- 
dated proceeding like the Southern Transcontinental Serv- 
ice Case, involving a comparative hearing on mutually ex- 
clusive applications, respondent must make a comparative 
determination by considering and evaluating the applica- 
tion of each carrier and its proposal with the applications 
and proposals of the other mutually exclusive carrier appli- 
eants, taking into account all of the characteristics which 
indicate substantial differences both pro and con, and reach 
an over-all relative determintion upon an evaluation of all 
factors. Respondent cannot make findings in respect to 
selected characteristics only. The fact that respondent ac- 
tually comparatively considered and evaluated each of the 
mutually exclusive applications and proposals must be 
shown through findings and its conclusions must be a com- 
posite consideration of the findings as to applicants’ sev- 
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eral differences." Applying these principles to the deci- 
sions and orders of respondent in the Southern Transcon- 
tinental Service Case, petitioner’s rights to procedural due 
process have been glaringly violated. 


Respondent’s opinion regarding petitioner’s three service 
applications failed to meet the foregoing essentials of 
comparative decisions. The legal deficiencies in respond- 
ent’s findings are detailed in section III, infra. The peculiar 
and overriding errors of respondent’s decision in failing 
to make comparative evaluation and determination on all 
of the characteristics and differences which its opinion 
holds to be determinative with respect to petitioner’s Texas- 
Florida regional application, respondent’s failure to reap- 
praise petitioner’s proposal for Texas-West regional au- 
thority when one of the dominant reasons for the failure 
to select petitioner was removed by the Texas-Florida 
portion of the Board’s opinion, and respondent’s complete 


failure to give comparative consideration to petitioner’s 
California-Florida transcontinental proposal are set forth 
in the following section. 


br 


PETITIONER'S APPLICATIONS WERE NOT GIVEN 
COMPARATIVE EVALUATION AND DETERMINATION. 


Both the Examiner and the respondent found each of the 
several trunkline applicants, including petitioner, fully 
qualified within the meaning of the statute to perform the 
service which respondent found required by the public con- 
venience and necessity. Tr.-ST 29111, 29116, 31938. Both 
set as a major factor and criterion for the selection of 
applicants the need of certificated carriers for route 


11 The essentials for a valid comparative determination of mutually exclusive ap- 
plications in a specific administrative agency proceeding has been reafirmed from 
time to time by a reference to the Easton Publishing, Johnston Broadcasting and 
Plains Radio Broadcasting cases. E.g. Harrell v. FCC, 105 U.S. App. D.C. 352, 
267 F. 2d 629 (1959); Telanserphone v. FCC, 97 U.S. App. D.C. 398, 231 F. 2d 
732 (1956) . 
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strengthening.” The Board expressly affirmed and adopted 
this finding of the Examiner. Tr.-ST 31938-39. 


As to each of those awards for which petitioner was an 
applicant, decided law required the respondent to weigh 
pro and con the differences and the similarities between 
petitioner’s and all other applicants’ proposals. This duty 
is made stronger where, as here, all mutually exclusive 
applicants are expressly found to be qualified to provide 
the service. Tr.-ST 29111, 29116, 31938-39. The Court has 
phrased the duty thus: 


... Indeed, the need for well-founded judgment in a 
comparative consideration may be even greater, from 
the practical point of view, than is such need in a mere 
affirmation of minimum qualities. If an applicant has 
not the bare minimum qualifications for a license, no 
great harm is done by its denial. But a choice between 
two well-qualified applicants necessarily means a sub- 
stantial economic.denial as well as an economic award. 
... Easton Publishing Co. v. FCC, 85 U.S. App. D.C. 
33, 36, 175 F. 2d 344, 347 (1949). See also Johnston 
Broadcasting Co. v. FCC, 85 U.S. App. D.C. 40, 45, 
175 F. 2d 351, 356 (1949). 


No one of Braniff’s three proposals—Texas-Florida, 
Texas-West and California-Florida—received the consid- 


12 As the Examiner noted in the Initial Decision, the strengthening criterion used 
by respondent since about 1946 (Tr.ST 29105), has as its basis section 102 of the 
Act, 72 Stat. 740, 49 U.S.C. § 1302, which was the principal basis for the Examiner's 
decision (Tr..ST 29105, 29146), and likewise for respondent's. Tr.-ST 31951-54, 
31970-73, 31975-76, 31986-93. Section 102 requires respondent to consider as being 
in the public interest, convenience and necessity the regulation of the air trans- 
portation industry in such a manner as to preserve and foster sound economic con- 
ditions in that industry. Continental Southern Lines v. CAB, 90 U.S. App. D.C. 
352, 197 F. 2d 397 (1952), cert. denied, 344 U.S. 831 (1952). 


In Carroll Broadcasting Co. v. FCC, this Court stated that: 


Whatever factual elements make up that criterion [public interest and public 
convenience and necessity] in any given problem—and the problem may differ 
factually from case to case—must be considered. Such is not only the power 
but the duty of the Commission. Emphasis added. 103 U.S. App. D.C. 346, 349, 
258 F. 2d 440, 443 (1958). See, Delta Air Lines v. CAB, 107 US. App. D.C. 
174, 179-180, 275 F. 2d 632, 637-638, cert. denied, 362 US. 969 (1960), to 
same effect. 


eration to which it was entitled as a matter of law. How- 
ever, each received somewhat different treatment at the 
hands of respondent and the Examiner and it is therefore 
necessary to review each proposal separately. 


Respondent’s treatment of petitioner’s Texas-Florida 
proposal is perhaps the most startling of the three—not 
because the extent of error is greater but because of the 
complete reversal in method and decisional process part 
way through the Board’s disposition of the different appli- 
cants for new authority in that regional area. 


The Examiner had selected petitioner to operate the 
Texas-Florida route. Tr.-ST 29148-49. The Board’s method 
of re-evaluating that selection in its opinion clearly reveals 
its error. The Board proceeds with a comparative consid- 
eration of Braniff and the several other applicants, except 
Eastern, by several criteria including the need for route 
strengthening. It concludes that petitioner should be pre- 
ferred as to all of these other applicants. Tr.-ST 31986-87. 
The opinion then proceeds with an independent evaluation 
of petitioner and Eastern. 

Respondent found that in terms of quality of service to 
the public and historic interest in traffic, there was no sig- 
nificant difference between petitioner and Eastern. Tr.-ST 
31974, 31987. The comparative evaluation continued with 
a finding that award of the route to petitioner would permit 
an end-on integration superior to that resulting from an 
award of the route to Eastern. Tr.-ST 31987. Finally, re- 
spondent found comparatively that award of the route to 
petitioner would permit superior utilization of beyond-area 
traffic to support maximum frequencies over the route seg- 
ment in addition to offering the incidental benefit of single- 
plane service for the convenience of beyond-area passen- 
gers. Tr.-ST 31987-88. Respondent continued by finding 
that the 


need of Braniff [petitioner], as one of our smaller car- 
riers, for additional long-haul high-density markets 
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for effective integration and use of jet equipment in 
order to strengthen its competitive position, is a sig- 
nificant factor in Braniff’s favor. But in order to 
properly weigh the applicability of the ‘strengthening’ 
factor in this case, we think it is important to consider 
the overall impact which the present decision will have 
on both carriers [petitioner and Eastern] as well as 
the relative economic position of Eastern in relation to 
other carriers, such as American, United, and TWA, 
vier it must compete. Emphasis added. Tr.-ST 


At this point, obviously, respondent’s comparative evalua- 
tion stopped. Respondent was going to—and did—base its 
decision upon the relative economic position of Eastern in 
relation to American, United and TWA without considering 
the relative economic position of petitioner in relation to 
those carriers and without otherwise considering “the over- 
all impact the present decision will have on both carriers 
....” Tr.-ST 31990. It then proceeded to apply to Eastern 
—but not to petitioner—four criteria which it used to reach 
its ultimate finding that Eastern required strengthening 
more than petitioner and should therefore be selected to 
operate the route. Those criteria were (1) traffic oppor- 
tunity over the last five years, (2) growth opportunities in 
other areas, (3) profit position, and (4) position in relation 
to other carriers and its need to compete effectively. Tr.- 
ST 31990-91. 


Respondent’s treatment of the above four criteria and its 
application of those criteria to Eastern but not to petitioner 
were in direct violation of this Court’s holding in Plains 
Radio Broadcasting Co. v. FCC, supra. The Court there 
held: 


We think that the Commission must weigh pro and con 
the facts as to each applicant upon the subject which 
it deems material in a comparative evaluation. It can- 
not select and assert as material the pertinent char- 
acteristics of one applicant and ignore the related fea- 


tures of others. 85 U.S. App. D.C. 48, 52, 175 F. 2d 359, 
363 (1949).28 
The analogy of the Plains Radio case to the present situa- 
tion is striking. There the Commission determined that one 
applicant should be denied a license on the ground that it 
owned a local newspaper and would therefore tend to con- 
trol news media in the area. The Commission failed to 
consider that the successful applicant also had interests 
in other news media in the broadcast area. The Court re- 
versed. Here the respondent considered Eastern’s traffic 
opportunities of the recent past, its growth opportunities, 
profit position and competitive relationship. It failed to 
apply any of these tests to petitioner. This was error. 


The nature and extent of respondent’s error can best 
be demonstrated in relation to Braniff’s petition for recon- 
sideration before respondent. Tr.-ST 32405-27. With re- 
spect to the first criterion of relative traffic opportunities in 


recent years, petitioner showed the Board from stipulated 
evidence of record that Eastern’s traffic opportunities had 
been nearly three times as great as petitioner’s. The data 
submitted for the Board’s consideration are set forth 
below."* 


13 To the same effect, Michigan Consolidated Gas Co. v. FPC, 108 U.S. App. D.C. 
409, 283 F. 2d 204 (1960) ; Telanserphone v. FCC, 97 U.S. App. D.C. 398, 231 F. 2d 
732 (1956) ; Democrat Printing Co. v. FCC, 91 U.S. App. D.C. 72, 202 F. 2d 298 
(1952) ; Easton Publishing Co. v. FCC, 85 U.S. App. D.C. 33, 175 F. 2d 344 (1949). 
Cf. Howard Hall v. United States, 315 U.S. 495, 500-501 (1942) ; Johnston Broad- 
casting Co. v. FCC, 85 U.S. App. D.C. 40, 45-46, 175 F. 2d 351, 356-357 (1949). 


14 The materials have been up-dated from the petition for reconsideration with 
stipulated evidence. 
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OPPORTUNITIES SINCE 1955 


Revenue Passenger 


Case 


Service to Puerto Rico 
B. 72 


Case, 26 . 
(Sept. 12, 1957)? 


New York-Mexico City 
Nonstop Service Case, 

25 C.A.B. 323 

(July 24, 1957). 
Colonial-Eastern 
Acquisition Case, 

23 C.A.B. 500 

(Jan. 11, 1956). 

Great Lakes-Southeast 
Service Case, 

C.A.B. Order Nos. E-13024 
(mimeo. op. Sept. 30, 1958), 


E-13728 (mimeo. op. April 10, 


1959), E-13835 (mimeo. op. 
May 7, 1959). 


Eastern Route Consolidation 
Case, 25 C.A.B. 215 

(April 1, 1957) and 
Louisville-New York Nonstop 
Investigation, 21 C.A.B. 794 
(Sept. 1, 1955). 


Chicago-Milwaukee-Twin 
Cities Case, C.A.B. 

Order Nos. E-13890 

(mimeo. op. May 19, 1959), 
E-14443 (mimeo. op. 

Sept. 15, 1959). 


Markets* 


New York/Newark-San Juan 
Juan-Chicago 
Atlanta 
Jacksonville 
Detroit 
Cleveland 
New York-Mexico City 


New York-Bermuda 
Montreal 
Ottawa 
Washington-Bermuda 
Chicago-Savannah 
Charleston 
Augusta 
Columbia 
Charlotte 
Greensboro/High Point 
Winston-Salem 
Raleigh/Durham 
Cincinnati-Miami 
Tampa/St. Petersburg 
Daytona 
Jacksonville 
Savannah 
Charleston 
Augusta 
Columbia 
St. Louis-Boston 
New York 
Philadelphia 
Louisville-Boston 
New York 
Philadelphia 
Minneapolis/St. Paul-Chicago 
Cincinnati 
Milwaukee 
Indianapolis 
Louisville 
Milwaukee-Chicago 
Cincinnati 
Indianapolis 
Louisville 


TOTAL 


Miles (1960)* 
775,995,030 
53,27. 


2'510.750 
2.594.430 
1,824,120 
1,815,210 
1,298,280 


1,419,306,176 


2 Does not include restricted markets like Minneapolis-Miami via Cincinnati, 


30,577,730 RPM's. 
* Annualized. 


® Markets, once temporary only, made permanent. 
SOURCE: Civ Arronautics Boar, Onictn-DestiINATION SURVEY OF AIRLINE 


PAsseNceR TRAFFIC 
1115-17. 


(1960) . 


Stipulated evidence. Tr.ST 1098-99, 
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The contrast with petitioner is remarkable. The follow- 
ing table summarizes the total 1960 revenue passenger 
miles in markets petitioner serves as a result of its single 
route award in the Southwest-Northeast Service Case, 22 
C.A.B. 52 (Nov. 21, 1955). Comparison shows that Eastern 
during the last five years has been permanently certificated 
in markets which generate 247% of the traffic in petitioner’s 
new markets even giving petitioner full credit for its re- 
stricted access to the Washington-New York market which 
comprises 26% of petitioner’s total new potential.’ 


PETITIONER’S ADDITIONAL TRAFFIC 
OPPORTUNITIES SINCE 1955 


Revenue Passenger 
Case Markets Miles (1960)* 


Southwest-Northeast Dallas-New York/Newark 167,604,750 
Service Case, supra Washington 4,3: 
(Nov. 21, 1955). Chattanooga 
Nashville 
Memphis 
Fort Worth-New York/Newark 


Washington 
Chattanooga 
Nashville 
Memphis 
Oklahoma City-New York /Newark 
Washington 
Chattanooga 
Nashville 
Tulsa-New York / Newark 
Washington 
Chattanooga 


Nashville 
Memphis-New York/Newark 
Washington 
Chattanooga 
Nashville 
Nashville-New York / Newark 
Washington 
Chattanooga 
Chattanooga-New York/ Newark 
ashington 
Washington-New York/Newark 
TOTAL 


> Annualized. 
SOURCE: Civiz AERONAUTICS BOARD, ORICIN-DESTINATION SURVEY OF AIRLINE 
PasseNncer TRAFFIC (1960). Stipulated evidence. Tr.-ST 1098-99, 
1115-17. 


151 the awards are compared excluding New York-Washington for petitioner, 
Eastern’s new potential is 333% of petitioner’s. 


Petitioner also showed the Board on petition for recon- 
sideration facts of record relating to the other criteria used 
in selecting Eastern but not applied to petitioner. Tr.-ST 
32412-18. It showed that petitioner’s area of service had 
been circumscribed by awards to other applicants in pro- 
ceedings before the Board. It showed in contrast that 
Eastern’s growth and traffic opportunities far exceeded 
petitioner’s. Tr.-ST 32410, 32412-14. 


Petitioner’s petition for reconsideration showed with 
respect to the Board’s third criterion for selecting Eastern 
—profit position—that Eastern’s history proved it to have 
a profit record an Eastern witness characterized as “a rec- 
ord unmatched in the industry”. Tr.-ST 11740. Only of 
recent date has Eastern showed any losses and they, in 
Eastern’s own judgment, are only temporary. Tr.-ST 
32414-15. Even Eastern’s temporary losses are largely of 
Eastern’s making; a product of its own malice afore- 
thought in instituting a system of schedules designed to 
“smother” its competitors. Tr.-ST 10645, 10737-38, 24898. 
That management decision obviously resulted in low load 
factors and reduced profits. Tr.-ST 10737-38. That kind of 
practice is an indication of arrogant strength, not a sign 
of weakness. 

Petitioner showed by contrast that it had only inadequate 
profits and a far less satisfactory profit history. Tr.-ST 
32414-15. It showed that by standard criteria of profit po- 
tential adopted by the Board itself, Eastern ranked well 
ahead of petitioner in the measures of passengers per route 
mile per day, length of aircraft hop, length of passenger 
journey, average passengers per aircraft mile, and daily 
route mile turnover. Tr.-ST 32415-17. Finally, petitioner 
showed that Eastern had far more long-haul jet segments 
than petitioner and operated far more jet frequencies. 
Tr.-ST 32417, 32426. 

On the fourth criterion—competitive position—petitioner 
showed that Eastern’s competition was not predominantly 
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with the other Big Four carriers, as indicated by respond- 
ent’s opinion (Tr.-ST 31991), but rather that Eastern 
competes largely with the smaller carriers as testified to 
by Eastern’s own witness, Captain Rickenbacker. Tr.-ST 
10747-48, 32417-18. The Board’s criterion of Eastern’s 
need to compete effectively with TWA, United (United- 
Capital as a result of merger), and “American, one of East- 
ern’s chief competitors.” (Tr.-ST 31991) also pointed to 
selection of petitioner on the basis of comparative evalua- 
tion. For 85.1% of petitioner’s competition was with Amer- 
ican, United-Capital and TWA, whereas only 36.4% of 
Eastern’s competition was with the other three of the Big 
Four carriers. Tr.-ST 32417-18, 32425-27. 


Respondent’s supplemental opinion failed to meet any 
issue raised by the court’s direction in Plains Radio to weigh 
pro and con the facts as to every applicant upon each sub- 
ject material in a comparative evaluation. Its only mention 
of petitioner’s petition for reconsideration is relegated to 
a footnote which affirms the original decision. Tr.-ST 32828. 


Respondent is also guilty of reversible error under the 
doctrine of Michigan Consolidated Gas Co. v. FPC, supra, 
which declares unlawful an agency decision which is ren- 
dered on a basis different than that alleged. Respondent ex- 
pressly found that it was required “to consider the overall 
impact which [its] decision will have on both carriers” (Tr.- 
ST 31990), but failed completely to perform its self-assigned 
task as to petitioner. 


The Texas-West portion of petitioner’s application re- 
ceived a different but equally erroneous handling. In that 
instance, as noted previously, the Examiner carefully eval- 
uated the various applicants for Texas-West authority. He 
found petitioner qualified by every standard to provide 
the service required by the public convenience and neces- 
sity. Tr.-ST 29013-14. He declined to select petitioner for 
two reasons only: (1) that petitioner was receiving an 
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award in another area which would give it needed strength- 
ening and (2) that the Texas-West regional route would 
be reserved for another applicant, Continental, which also 
needed strengthening. Tr.-ST 29013-14. The Examiner’s 
reasoning made it unnecessary for him to evaluate which 
of the preferred applicants for Texas-West, namely, peti- 
tioner or Continental, was in greater need of strengthen- 
ing. The Board’s reversal of the Examiner’s award of 
Texas-Florida authority to petitioner invalidated the 
grounds for the Examiner’s decision granting Continental 
a Texas-West award. Respondent did not make the neces- 
sary corrective findings and evaluation. The error of this 
neglect is manifest. 


The Board’s opinion found that the public convenience 
and necessity did not require the certification of a carrier 
to provide additional service between Texas and Atlanta. 
Tr.-ST 31939, 31978. This was a route for which the Exam- 
iner had selected Eastern. Tr.-ST 29127. The Board found 
that this change necessitated a re-evaluation of the selec- 
tion of carrier for the Texas-Florida route. Tr.-ST 31987. 
It then proceeded to reverse the Examiner’s award of the 
Texas-Florida route to petitioner. Tr.-ST 31987-91. If 
failure to grant Eastern a route recommended by the Exam- 
iner made it necessary to reappraise the selection of ‘car- 
riers on the Texas-Florida route, then simple justice re- 
quires the uniform application of that same principle in 
the selection of carriers to provide Texas-West service. 
Plains Radio Broadcasting Co. v. FPC, supra. 


The foregoing construction is generous to respondent. 
The selection of Eastern for a Texas-Atlanta route had 
nothing to do with the Examiner’s selection of petitioner 
for a Texas-Florida route. But where as in the Texas-West 
area, the Examiner expressly found that selection of appli- 
cants is dependent upon an award elsewhere (Tr.-ST 29013- 
14), and the Board adopts that finding but reverses the grant 
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of the supporting award, the obligation to re-evaluate is 
clear. 


It is difficult to imagine that respondent was entirely 
unaware of its obligation to petitioner. For in this very 
case, when respondent did not grant to Eastern the route 
authority recommended by the Examiner, respondent felt 
compelled to reconsider the route recommendation of the 
Examiner in the Texas-Florida area. Tr.-ST 31981-91. 
Upon that consideration, respondent determined that East- 
ern, rather than petitioner, should be granted that route. 
Again, when respondent failed to grant American the route 
amendment the Examiner recommended, respondent recon- 
sidered that application and proposal with respect to other 
routes (Tr.-ST 31951-55, 31971-72, 31975-76, 31981-86, 
31992-93) and finally decided to grant American a limited 
Texas-West regional authority. Tr.-ST 31951-54. Why 
respondent failed to extend to petitioner equal justice is 
unexplained. The fact that respondent did not consider 
petitioner’s application and proposal in a comparative 
determination and evaluation with other mutually exclusive 
applications in the Texas-West regional area is reversible 
error. Easton Publishing Co. v. FCC, supra; Plains Radio 
Broadcasting Co. v. FCC, supra; Democrat Printing Co. v. 
FCC, supra; Telanserphone v. FCC, supra. Cf. Howard 
Hall v. United States, 315 U.S 495, 500-501 (1942); John- 
ston Broadcasting Co. v. FCC, 85 U.S. App. D.C. 40, 45-46, 
175 F. 2d 351, 356-357 (1949). 

Respondent’s selection of Continental in preference to 
Braniff for Texas-West service is unexplained. Its opinion 
does not even mention petitioner’s application. The adop- 
tion of portions of the Examiner’s Initial Decision provides 
no cure for that failure. The Board cannot have adopted 
the Examiner’s conclusion that Continental should be pre- 
ferred for Texas-West service because petitioner was being 
strengthened elsewhere. It reversed the Examiner on that 
point. Even assuming arguendo that the Board can adopt 
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conclusions diametrically opposed to its decision, error is 
present because its decision is based on factors other than 
those set forth in its opinion. Michigan Consolidated Gas 
Co. v. FPC, supra. 


The illegality of the Florida-California transcontinental 
award is equally apparent. As to that route, again respond- 
ent does not consider, much less comparatively evaluate, 
petitioner’s application and proposal for such service. 
Again, as with the Texas-West regional route, a refer- 
ence to the Examiner’s Initial Decision will not remedy 
the errors committed in respondent’s decisions. The Exam- 
iner just offhandedly dismissed petitioner’s transcontinen- 
tal route proposal from any “serious consideration”.”* No 
comparative consideration was afforded petitioner. Re- 
spondent, here as in its consideration as to Texas- 
West route awards, did not comparatively consider, deter- 
mine and evaluate petitioner’s application and proposals 
for the transcontinental route. This is clear reversible 
error. Delta Air Lines v. CAB, 107 U.S. App. D.C. 174, 
275 F. 2d 632 (1959), cert. denied, 362 U.S. 969 (1960), dis- 
poses of this question. This Court ruled that respondent 
“eannot thus ignore pending applications for a transcon- 
tinental route certificate, if those applications are mutually 
exclusive with the award being made.” 107 U.S. App. D.C. 
174, 181, 275 F. 2d 632, 639 (1959). 


The law announced in Plains Radio Broadcasting v. FPC, 
supra, that the agency “cannot select and assert as material 
the pertinent characteristics of one applicant and ignore 
the related features of the other” (85 U.S. App. D.C. 48, 52, 
175 F. 2d 359, 363) has been consistently followed by the 
courts. Michigan Consolidated Gas Co. v. FPC, supra 
(1960) ; Delta Air Lines v. CAB, 107 U.S. App. D.C. 174, 275 
F. 2d 632 (1959), cert. denied, 362 U.S. 969 (1960) ; Carroll 
Broadcasting Co. v. FCC, supra (1958) ; Telanserphone v. 


16 Tr,.ST 29013, See brief pages 5-6, supra. 
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FCC, supra (1956); Democrat Printing Co. v. FCC, supra 
(1952); American Broadcasting Co. v. FPC, supra (1950). 
Cf. Howard Hall v. United States, supra at 500-501 (1942). 


Relating these decisions to the above facts of the present 
case, petitioner’s legal rights have been flagrantly violated. 
Respondent, in dealing with Texas-Florida regional serv- 
ice, selected four criteria of the need for route strengthen- 
ing of the successful applicant and failed to apply the facts 
on the same criteria to petitioner. On the Texas-West re- 
gional service, respondent itself made no findings and se- 
lected no criteria for the choice of applicant. It could not 
lawfully deal with petitioner’s proposal by adoption of its 
Examiner’s findings and conclusions since elsewhere in its 
opinion it abrogated one of the Examiner’s prime reasons 
for choosing another applicant for Texas-West service, 
namely, the Examiner’s award of Texas-Florida authority 
to petitioner. On the petitioner’s California-Florida trans- 
continental proposal there was no finding or consideration 


by either the Examiner or respondent. 


m 
RESPONDENT'S OPINION CONTAINS NO LEGALLY SUFFICIENT FINDINGS, 


Section 1005(f) of the Federal Aviation Act of 1958, as 
amended, 72 Stat. 794, 49 U.S.C. § 1485, requires that re- 
spondent “shall set forth the findings of fact upon which” 
its order is based. Section 8(b) of the Administrative 
Procedure Act, 60 Stat. 242, 5 U.S.C. § 1007, directs that 
where a hearing is required before an administrative 
agency, all decisions, including initial or recommended deci- 
sions, shall become a part of the record and include a state- 
ment of “findings and conclusions, as well as the reasons or 
basis therefor”. The subject agency proceeding, the South- 
ern Transcontinental Service Case, C.A.B. Docket No. 7984, 
et al., is a certificate proceeding concerning carrier route 
grants in conformity with the hearing requirements of sec- 
tion 401 of the Act, 72 Stat. 754, as amended, 49 U.S.C. 


31 


§ 1371, and subject to section 8(b) of the Administrative 
Procedure Act. Greensboro-High Point Airport Authority 
v. CAB, 97 U.S. App. D.C. 358, 231 F. 2d 517 (1956); Tel- 
anserphone v. FCC, supra. Section 10 of the Administra- 
tive Procedure Act, 60 Stat. 243, 5 U.S.C. § 1009, states that 
the reviewing court “shall ... hold unlawful and set aside 
any agency actions, findings, and conclusions, found to be 
... Without observance of procedure required by law... .” 
Subsections 1006 (a) and 1006(d) of the Act, 72 Stat. 795, 
49 U.S.C. § 1486, give this Court the power to review re- 
spondent’s orders and decisions involved herein with the 
exclusive jurisdiction to affirm, modify or set aside the com- 
plained of orders in whole or in part. 

It is rudimentary that subsidiary findings are essential 
for a reviewing court to determine the correctness of the 
standards used by any federal administrative agency and 
the fairness of the mode by which such an agency reaches 
its conclusion. Automatic Canteen Co. of America v. FTC, 


346 U.S. 61 (1953). The fact that respondent did not make 
essential findings and apply common criteria to petition- 
er’s proposal and the other mutually exclusive applications 
is ground for reversal. United States v. Carolina Freight 
Carriers, 315 U.S. 475 (1942); Telanserphone v. FCC, 
supra; Saginaw Broadcasting Co. v. FCC, 68 App. D.C. 282, 
96 F. 2d 554 (1938), cert. denied, 305 U.S. 613 (1938). 


The reviewing Court in the Saginaw Broadcasting case 
precisely stated the reasoning behind the requirement for 
adequate findings: 


The requirements that courts, and commissions act- 
ing in a quasi-judicial capacity, shall make findings of 
fact, is a means provided by Congress for guarantee- 
ing that cases shall be decided according to the evi- 
dence and the law, rather than arbitrarily or from ex- 
tralegal considerations; and findings of fact serve the 
additional purpose, where provisions for review are 
made, of apprising the parties and the reviewing tri- 
bunal of the factual basis of the action of the court or 
commission, so that the parties and the reviewing tri- 
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bunal may determine whether the case has been de- 
cided upon the evidence and the law or, on the con- 
trary, upon arbitrary or extralegal considerations. 
When a decision is accompanied by findings of fact, 
the reviewing court can decide whether the decision 
reached by the court or commission follows as a 
matter of law from the facts stated as its basis, and 
also whether the facts so stated have any substantial 
support in the evidence. In the absence of findings of 
fact the reviewing tribunal can determine neither of 
these things. The requirement of findings is thus far 
from a technicality. On the contrary, it is to insure 
against Star Chamber methods, to make certain that 
justice shall be administered according to facts and 
law ....68 App. D.C. 282, 287, 96 F. 2d 554, 559 (1938). 
Tri-State Broadcasting Co. v. FCC, 68 App. D.C. 292, 
96 F. 2d 564 (1938). 


In the subject case there is no reason to attempt to re- 
view the sufficiency of respondent’s findings in two areas 
of the case. The plain fact is that there was a complete 
lack of the necessary findings supporting respondent’s con- 
clusions as to which applicants should be authorized over 
the Texas-West and California-Florida routes. 


As to the Texas-Florida route, this Court cannot review 
the findings which support respondent’s conclusion grant- 
ing Eastern that award. The respondent’s opinion shows 
that its conclusion was based on certain material facts as 
to Eastern without considering the corresponding facts as 
to petitioner. The decision was therefore deficient not 
only in required comparative determination, pages 20-26, 
supra, but also in minimal required findings. 


The lack of findings on all three proposals violates the 
holdings of this Court and the Supreme Court, and the 
controlling tenets of the statutes involved—section 1005(f) 
of the Act and section 8(b) of the Administrative Procedure 


Act."7 Automatic Canteen Co. of America v. FCC, supra; 
Colorado Wyoming Gas Co. v. FPC, 324 U.S. 626 (1945); 
Eastern-Central Motor Carriers Assoc. v. United States, 
321 U.S. 194 (1944) ; Howard Hall v. United States, supra; 
United States v. Carolina Freight Carriers, supra; United 
States v. Chicago M., St. P. d P. R.R., 294 U.S. 499 (1935) ; 
United States v. Baltimore & O. R.R., 293 U.S. 454 (1935) ; 
Atchison, T. & S. F. R.R. v. United States, 295 U.S. 193 
(1935); Florida v. United States, 282 U.S. 194 (1931); 
Beaumont S. L. d W. Ry. v. United States, 282 U.S. 74 
(1930) ; Spiegel v. PUC, 96 U.S. App. D.C. 307, 226 F. 2d 
29 (1955), cert. denied sub nom., Capital Transit Co. v. 
Spiegel, 350 U.S. 904 (1955); Delta Air Lines v. CAB, 107 
U.S. App. D.C. 175, 275 F. 2d 632 (1959), cert. denied, 362 
U.S. 969 (1960) ; Greensboro-High Point Airport Authority 
v. CAB, supra; Telanserphone v. FCC, supra. Respondent’s 
errors were not harmless but prejudiced petitioner in its 
effort to obtain judicial review. Television Corporation of 


Michigan v. FCC, Civil Action 16, 253 (slip op., U.S. App. 
D.C., July 13, 1961); Greensboro-High Point Airport Au- 
thority v. CAB, supra; Telanserphone v. FCC, supra. 


The important task of the courts is to insure that the fac- 
tual situation has been fully explored in comparative de- 
terminations. American Broadcasting Co. v. FCC, supra. 
Simply stated this Court cannot properly review respond- 
ent’s route awards because there are no comparative 
findings as to the differences between petitioner and the 
successful applicants from which this Court may determine 
the reasonableness of respondent’s ultimate conclusions. 


17 Even where the ICC is given statutory power in rendering decisions to state 
conclusions and the statute does not refer to a need for findings of any kind, 
the Supreme Court has held that section 14(1) of the Interstate Commerce Act, 
24 Stat. 384, as amended, 49 U.S.C. § 14, “does not remove the necessity of 
making, where orders are subject to judicial review, quasi-jurisdictional findings 
essential to their constitutional or statutory validity.” United States v. Baltimore 
& O. R.R., 293 U.S. 454, 465, (1935). The Supreme Court in that case followed 
Florida v. United States, 282 U.S. 194 (1931). 


34 


Television Corporation of Michigan v. FCC, supra; Pan 
American World Airways v. CAB, 104 U.S. App. D.C. 288, 
261 F. 2d 754 (1958), cert. denied sub nom., Seaboard & 
Western Airlines v. CAB, 359 U.S. 912 (1958) ; Greensboro- 
High Point Airport Authority v. CAB, supra; Telanser- 
phone v. FCC, supra; Saginaw Broadcasting Co. v. FCC, 
supra. Cf. Johnston Broadcasting Co. v. FCC, supra. 


The deficiencies of respondent’s opinion are not remedied 
by its expert knowledge of the air transportation indus- 
try. Respondent must in its decision reveal the reasons and 
basis for its decision. As was stated in the Michigan Con- 
solidated case: 

... the Commission cannot invoke particular knowl- 
edge, sight unseen, under the cloak of past experience. 
Instead it must reveal what this knowledge is and how 
it supports the conclusion for which it is invoked .... 
Michigan Consolidated Gas Co. v. FPC, 108 U.S. App. 
D.C. 409, 428, 283 F. 2d 204, 223 (1960)."* 

Ancillary to the need for findings on all issues decided by 
the agency is the requirement that there shall be a deter- 
mination on all issues squarely presented. Greensboro- 
High Point Airport Authority v. CAB, supra. Respondent 
failed to meet this requirement as to each of petitioner’s 
proposals. Whether petitioner should be selected for each 
of its proposals was an integral part of determining the 
ultimate issue of which carrier should be selected to operate 
the routes found to be required. Similarly, petitioner’s rel- 
ative and comparative need for strengthening was an in- 
tegral part of whether petitioner should be selected, par- 
ticularly where, as here, all applicants are qualified to pro- 
vide the various services. Respondent failed to meet those 


1% This is not a doctrine peculiar to the Michigan Consolidated case. Harrell v. 
FCC, 105 U.S. App. D.C. 352, 267 F.2d 629 (1959); Washington Gas Light Co. v. 
Baker, 88 U.S. App. D.C. 115, 188 F.2d 11 (1950), cert. denied, 340 U.S. 952 
(1951) ; American Airlines v. CAB, 89 U.S. App. D.C. 365, 192 F.2d 417 (1951) ; 
Saginaw Broadcasting Co. v. FCC, 68 App. D.C. 282, 96 F.2d 544 (1938), cert. 
denied, 305 U.S. 613 (1938); Tri-State Broadcasting Co. v. FCC, 68 App. D.C. 
292, 96 F.2d 564 (1938). 


issues. It failed in its original opinion and declined on re- 
consideration to evaluate petitioner’s need for strengthen- 
ing as compared to Eastern. Its own opinions never men- 
tioned petitioner’s California-Florida and Texas-West ap- 
plications. Since its Examiner dismissed petitioner’s Cali- 
fornia-Florida proposal from consideration and determined 
its Texas-West proposal on grounds reversed by the 
Board, there are no findings of fact—either subsidiary or 
ultimate—which can be used to support rationally respond- 
ent’s conclusions or otherwise rectify respondent’s failure 
to make findings of its own. Such findings are required. 
Michigan Consolidated Gas Co. v. FPC, supra; Delta Air 
Lines v. CAB, 107 U.S. App. D.C. 174, 275 F. 2d 632 (1959), 
cert. denied, 362 U.S. 969 (1960) ; Carroll Broadcasting Co. 
v. FCC, supra; Greensboro-High Point Airport Authority 
v. CAB, supra; Telanserphone v. FCC, supra; Democrat 
Printing v. FCC, supra; American Broadcasting Co. v. 
FCC, supra; Plains Radio Broadcasting Co. v. FCC, supra; 
Easton Publishing Co. v. FCC, supra; Saginaw Broadcast- 
ing Co. v. FCC, supra; Tri-State Broadcasting Co. v. FCC, 


supra. 
CONCLUSION 


For the reasons set forth herein, the orders under review 
should be set aside. 
Respectfully submitted, 
B. Howett Hitt 
Wauter D. Hansen 
815 - 15th Street, N.W. 
Washington 5, D. C. 
Attorneys for Petitioner, 
Branirr Arrways, Inc. 
Waurrerorp, Hart, Carmopy & WiLsox 
815 - 15th Street, N.W. 
Washington 5, D. C., 
Of Counsel. 


October 20, 1961 
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APPENDIX 


A. PERTINENT PROVISIONS OF THE FEDERAL 
AVIATION ACT. 


“DeciaraTion oF Poxticy: THE Boarp 


“See. 102. [72 Stat. 740, 49 U.S.C. § 1302] In the exercise 
and performance of its powers and duties under this Act, 
the Board shall consider the following, among other things, 
as being in the public interest, and in accordance with the 
public convenience and necessity : 


“(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 


“(b) The regulation of air transportation in such man- 
ner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to im- 
prove the relations between, and coordinate transportation 
by, air carriers.” 

* * e 
“CERTIFICATE OF PUBLIC CONVENIENCE 
AND NECESSITY 


“CERTIFICATE REQUIRED 
“See, 401. [72 Stat. 754, 49 U.S.C. § 1871] (a) No air 
carrier shall engage in any air transportation unless there 
is in force a certificate issued by the Board authorizing 
such air carrier to engage in such transportation. 


“APPLICATION FOR CERTIFICATE 


“(b) Application for a certificate shall be made in writing 
to the Board and shall be so verified, shall be in such form 
and contain such information, and shall be accompanied 
by such proof of service upon such interested persons, as 
the Board shall by regulation require. 


“Notice OF APPLICATION 


“(e) Upon the filing of any such application, the Board 
shall give due notice thereof to the public by posting a no- 


tice of such application in the office of the secretary of the 
Board and to such other persons as the Board may by reg- 
ulation determine. Any interested person may file with the 
Board a protest or memorandum of opposition to or in sup- 
port of the issuance of a certificate. Such application shall 
be set for a public hearing, and the Board shall dispose of 
such application as speedily as possible. 


“IssuANCE OF CERTIFICATE 


“(d) (1) The Board shall issue a certificate authorizing 
the whole or any part of the transportation covered by the 
application, if it finds that the applicant is fit, willing, and 
able to perform such transportation properly, and to con- 
form to the provisions of this Act and the rules, regulations, 
and requirements of the Board hereunder, and that such 
transportation is required by the public convenience and 
necessity; otherwise such application shall be denied. 


“(2) In the case of an application for a certificate to en- 
gage in temporary air transportation, the Board may issue 
a certificate authorizing the whole or any part thereof for 
such limited periods as may be required by the public con- 
venience and necessity, if it finds that the applicant is fit, 
willing, and able properly to perform such transportation 
and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board hereunder.” 


“ AuTHoRITY TO MopiFy, SUSPEND, OR REVOKE 


“(¢) The Board upon petition or complaint or upon its 
own initiative, after notice and hearings, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, 
if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part, for inten- 
tional failure to comply with any provision of this title or 
any order, rule, or regulation issued hereunder or any 
term, condition, or limitation of such certificate: Provided, 
That no such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to be 
fixed by the Board, with an order of the Board commanding 
obedience to the provision, or to the order (other than an 
order issued in accordance with this proviso), rule, regu- 
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lation, term, condition, or limitation found by the Board to 
have been violated. Any interested person may file with 
the Board a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, sus- 
pension, or revocation of the certificate.” 


“ORDERS, NOTICES, AND SERVICE 
e e e 
“Form AND SERVICE OF ORDERS 


[See. 1005, 72 Stat. 794, 49 U.S.C. § 1485] “(f) Every 
order of the Administrator or the Board shall set forth the 
findings of fact upon which it is based, and shall be served 
upon the parties to the proceeding and the persons affected 
by such order.” 


“JUDICIAL REVIEW OF ORDERS 


“Orpers oF BoaRD AND ADMINISTRATOR SUBJECT TO REVIEW 


“See. 1006. [72 Stat. 795, 49 U.S.C. § 1486] (a) Any order, 
affirmative or negative, issued by the Board or Administra- 
tor under this Act, except any order in respect of any for- 
eign air carrier subject to the approval of the President as 
provided in section 801 of this Act, shall be subject to re- 
view by the courts of appeals of the United States or the 
United States Court of Appeals for the District of Colum- 
bia upon petition, filed within sixty days after the entry of 
such order, by any person disclosing a substantial interest 
in such order. After the expiration of said sixty days a 
petition may be filed only by leave of court upon a showing 
of reasonable grounds for failure to file the petition 
theretofore.” 

“VENUE 

“(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States Court 
of Appeals for the District of Columbia.” 


° e e 
“PoweER OF THE COURT 


“(d) Upon transmittal of the petition to the Board or 
Administrator, the court shall have exclusive jurisdiction 


to affirm, modify, or set aside the order complained of, in 
whole or in part, and if need be, to order further proceed- 
ings by the Board or Administrator. Upon good cause 
shown and after reasonable notice to the Board or Adminis- 
trator, interlocutory relief may be granted by stay of the 
order or by such mandatory or other relief as may be 
appropriate. 


“Finprncs oF Fact Conclusive 


“(e) The findings of facts by the Board or Administra- 
tor, if supported by substantial evidence, shall be conclu- 
sive. No objection to an order of the Board or Administra- 
tor shall be considered by the court unless such objection 
shall have been urged before the Board or Administrator 
or, if it was not so urged, unless there were reasonable 
grounds for failure to do so.” 


B. PERTINENT PROVISIONS OF THE ADMINIS- 
TRATIVE PROCEDURE ACT. 


“HEARINGS 


* ° ° 


[See. 7, 60 Stat. 241, 5 U.S.C. § 1006] “(c) Evidence.— 
Except as statutes otherwise provide, the proponent of a 
rule or order shall have the burden of proof. Any oral or 
documentary evidence may be received, but every agency 
shall as a matter of policy provide for the exclusion of ir- 
relevant, immaterial, or unduly repetitious evidence and no 
sanction shall be imposed or rule or order be issued except 
upon consideration of the whole record or such portions 
thereof as may be cited by any party and as supported by 
and in accordance with the reliable, probative, and substan- 
tial evidence. Every party shall have the right to present 
his case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross-exam- 
ination as may be required for a full and true disclosure 
of the facts. ...” 


“DEcISIONS 
e se ° 


[See. 8, 60 Stat. 242, 5 U.S.C. § 1007] “(b) Submittals and 
decisions.—Prior to each recommended, initial, or tentative 


decision, or decision upon agency review of the decision of 
subordinate officers the parties shall be afforded a reason- 
able opportunity to submit for the consideration of the 
officers participating in such decisions (1) proposed find- 
ings and conclusions, or (2) exceptions to the decisions or 
recommended decisions of subordinate officers or to tenta- 
tive agency decisions, and (3) supporting reasons for such 
exceptions or proposed findings or conclusions. The rec- 
ord shall show the ruling upon each such finding, conclu- 
sion, or exception presented. All decisions (including in- 
itial, recommended, or tentative decisions) shall become a 
part of the record and include a statement of (1) findings 
and conclusions, as well as the reasons or basis therefor, 
upon all of the material issues of fact, law or discretion 
presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof.” 


“SANCTIONS AND PowERS 


[Sec. 9, 60 Stat. 242, 5 U.S.C. § 1008] “(b) Licenses.—In 
any case in which application is made for a license required 


by law the agency, with due regard to the rights or privi- 
leges of all interested parties or adversely affected persons 
and with reasonable dispatch, shall set and complete any 
procedings required to be conducted pursuant to sections 
7 and 8 of this Act or other proceeding required by law 


and shall make its decision. .. .” 
“JupictaL REVIEW 


(See. 10, 60 Stat. 243, 5 U.S.C. § 1009] “(e) Scope of 
review.—So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant ques- 
tions of law, interpret constitutional and statutory provi- 
sions, and determine the meaning or applicability of terms 
or agency action. It shall ...(B) hold unlawful and set 
aside any agency action, findings and conclusions found to 
be .. . (4) without observance of procedure required by 
law. ... In making the foregoing determinations the court 
shall review the whole record or such portions thereof as 
may be cited by any party, and due account shall be taken 
of the rule of prejudicial error.” 
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ANSWER OF BRANIFF AIRWAYS, INC., 
TO PETITION OF 
INTERVENOR EASTERN AIR LINES, INC. 
FOR REHEARING 


Braniff Airways, Inc. (Braniff) herewith submits its 
answer in opposition to the petition of the intervenor 
Eastern Air Lines, Inc. (Eastern or Intervenor) for re- 
hearing on this Court’s decision of May 24, 1962, in 
Braniff Airways, Inc. v. C.A.B., et al., No. 16,499. 


Rehearing has not been sought by the respondent Civil 
Aeronautics Board to which the Court’s instructions on 
remand are directed. If the Court’s opinion presented 
to respondent the problems in regulation and decision 
which the intervenor alleges at pages 11-13 of its petition, 
respondent would presumably have sought such a rehearing. 
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Intervenor’s allegations of injury and harm to Eastern 
as a result of remand are irrelevant to the question decided, 
namely, the legal sufficiency of respondent’s decision below. 
In any event, they are without substance since the pro- 
posed American-Eastern merger now in hearings before the 
respondent Civil Aeronautics Board in C.A.B. Docket 
No. 13355, must inevitably have created more fears of 
‘“‘resultant transfers or loss of job opportunities’’ (Hast- 
ern’s petition, page 12) among Eastern personnel than 
could be accounted for by the Court’s decision if in fact 
the decision occasions any such ‘‘fears’’. 


Intervenor’s petition for rehearing fails to supply the 
findings which the Court found essential at pages 6 and 7 
of its Slip Opinion to support the respondent Civil Aero- 
nautics Board’s award of a Texas-Florida route to Eastern. 
For example, no showing is made of findings on ‘‘the 
degree to which the award of the route to Eastern would 
affect its competitive position, or the manner in which this 
would come about, ...’’? (Slip Opinion, p. 7, n. 7). 

Most significantly, the intervenor’s petition for rehear- 
ing wholly disregards major portions of this Court’s opin- 
ion. The decision notes that the selection of carrier to 
operate the Texas-Florida route required comparative con- 
sideration between two well qualified applicants which 
necessarily means substantial economic denial as well as 
economic reward. Easton Publishing Company v. F.CLC., 
85 U.S. App. D.C. 33, 36, 175 F. 2d 344, 347 (1949). The 
Court expressly found: 

‘In this situation the court requires in the interest of 
fairness that the Board’s decision adverse to Braniff 
be supported in a manner which enables the court 
to review the correctness of the conclusion reached 
on the basis of findings, as well as on the ade- 
quacy of the record to support the findings.” 
Slip Opinion, p. 8. 


No such findings are alleged or even alluded to in the peti- 
tion for rehearing. The respondent Civil Aeronautics 
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Board is required by the Court’s opinion to make adequate 
findings as to why the award of the route to Braniff would 
not equally well serve the public interest if in fact the 
respondent on remand affirms its original decision. It 
did not do so in its original opinion. 
In summary, the petition for rehearing filed by the 
intervenor Eastern Air Lines, Inc. 
(a) fails to sustain the contention—not even made by 
the respondent—that remand will hamper the re- 
spondent’s administrative process; 


(b) argues without record or other factual support 
points which are irrelevant to the question of 
whether Braniff was accorded its lawful rights 
by the respondent Board; 


(c) fails, even with exhaustive reference to the Ex- 
aminer’s Initial Decision on the basis of which 
the Examiner awarded the route to Braniff, to cor- 
rect the deficiencies in the findings vis-a-vis Eastern 
that the Court specifically noted; and 


disregards that portion of the Court’s opinion deal- 
ing with the comparative consideration to which 
Braniff was entitled and fails even to allege that 
the findings which the Court’s opinion requires 
vis-a-vis Braniff have been made. 


The petition for rehearing should be forthwith denied. 


Respectfully submitted, 


B. Howett Hn 
Waurer D. Hansen 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Braniff 
Airways, Inc. 
Warrerorp, Hart, Carmopy & Wiuson 
Of Counsel 


June 18, 1962 
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Certificate of Service 


Thereby certify that I have this day served the foregoing 
answer of Braniff Airways, Inc., to petition of intervenor 
Eastern Air Lines, Inc., for rehearing, by mailing copies 
thereof properly addressed, postage prepaid, to the fol- 
lowing persons: 


John H. Wanner, Esq. 
General Counsel 

Civil Aeronautics Board 
Washington 25, D. C. 


Oral D. Ozment, Esq. 
Associate General Counsel 
Litigation and Research 
Civil Aeronautics Board 
Washington 25, D. C. 


Richard Solomon, Esq. 
Department of Justice 
Washington 25, D. C. 


©. Edward Leasure, Esq. 
1701 K Street, N. W. 
Washington, D. C. 
(Continental Air Lines) 


John W. Cross, Esq. 
729 15th Street, N.W. 
Washington, D. C. 
(National Airlines) 


Franklin T. Miles, Esq. 
Office of the General Counsel 
Post Office Department 
Washington 25, D. C. 


Howard C. Westwood, Esq. 
701 Union Trust Building 
Washington 25, D. C. 
(American Airlines) 
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Robert Reed Gray, Esq. 

1001 Connecticut Avenue, N. W. 
Washington, D. C. 

(Delta Air Lines) 


R. S. Maurer, Esq. 
Atlanta Airport 
Atlanta, Georgia 
(Delta Air Lines, Inc.) 


Cecil A. Beasley, Jr., Esq. 

912 American Security Building 
Washington, D. C. 

(Houston) 


Harold L. Russell, Esq. 

825 Citizens and Southern 
National Bank Building 

Atlanta, Georgia 

(Eastern Air Lines) 


William C. Burt, Esq. 

1000 Vermont Avenue, N. W. 
Washington 5, D. C. 

(Fort Worth) 


C. Emerson Duncan, II, Esq. 
1200 Tower Building 
Washington 5, D. C. 

(San Diego) 


/s/ B. Howet, How 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorney for 
Braniff Airways, Inc. 


June 18, 1962 


United States Cowt of Appeals 


For tHe Disrrict or Cotumsia Cirrcuir 


No. 16499 


BranirF Arrways, Inc., 
Petitioner, 
—_—vV.— 


Crvm ArRonavtics Boarp, 
Respondent, 
Dexra Ar Lryss, Inc., Eastern Am Lies, Inc., e¢ al., 


Intervenors. 
———_— i 


PETITION OF EASTERN AIR LINES, INC. 
FOR REHEARING 


Eastern Air Lines, Inc. (“Eastern”) petitions this Court 
for rehearing of its decision of May 24, 1962 in Braniff 
Airways, Inc. v. Civil Aeronautics Board et al., No. 16,499. 


The Court is respectfully urged to reconsider and modify 
upon rehearing that portion of the decision which set aside 
and remanded to the Civil Aeronautics Board orders grant- 
ing Eastern Texas-Florida route authority. The Court has 
indicated that those orders need to be supported in a man- 
ner to enable the Court to review the correctness of the 
conclusion reached on the basis of findings, as well as on 
the adequacy of the record supporting the findings. Re- 
examination and reconsideration of those Board orders by 
the Court on rehearing will show that the Court’s require- 
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ments as stated in its opinion actually have been met,’ will 
save the Board and other interested parties the burden of 
conducting further proceedings and will save the attendant 
adverse effects of a remand. 


I. 


The Portion of the Board’s Orders Under Review 
Awarding the Texas-Florida Route to Eastern Contain 
Adequate Findings Supported by Evidence of Record. 


The Board’s award to Eastern of a Texas-Florida route 
was based on the following: 


(A) The finding that the route would strengthen East- 
ern’s position relative to American, United and TWA; 


(B) The worsening financial position of Eastern; 


(C) The diversionary impact upon Eastern of the merger 
of United and Capital; 


(D) The appreciable curtailment of Eastern’s traffic op- 
portunities during the last five years; 


(E) The disappointing lack of growth in the Florida 
market, which is highly important to Eastern; and 


(F) The diversion of Eastern’s traffic by reason of 
awards to other carriers in the proceeding under review. 


The Court in commenting upon those reasons given by 
the Board said: “We are asked to accept this judgment of 


1In view of the problem of using the precedent established as a 
guideline for agency operations in the future the Court could ma- 
terially assist agencies and agency litigants by reappraising the 
scope of the decisional record before it which included the Appen- 
dices attached to the decision and the conclusions and findings of 
the Examiner’s Initial Decision. It would appear from examina- 
tion of the Court’s decision that the Court may have overlooked 
portions of the Initial Decision. 
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the Board, but the basis on which it was reached consists 
of the conclusionary statements set forth above.” The Court 
then stated that, for proper review, it needs more. 


In remanding the Court has enunciated a standard for 
findings which will present problems of comprehension and 
application because the findings supposedly sought are pres- 
ently to be found in the Board’s orders. Further, because 
those findings are now in the decisions under review the 
remand is unnecessary and will impose needless costly and 
burdensome delay and indecision upon the parties involved 
in the instant situation. 


The Board’s opinion, on close examination, reveals that 
the judgment of the Board was based upon and supported 
by more than conclusionary statements. The statements 
referred to by the Court are not mere conclusions—they are 
reasoned judgments of the Board or statements of fact 
which support the conclusion that the public convenience 


and necessity require Eastern to have the Texas-Florida 
route. Examination of the Board’s orders shows the follow- 
ing: 


A. The Board’s opinion clearly sets forth the strengthen- 
ing influence that the award would have on Eastern relative 
to American, TWA and United. Appendix G to Order E- 
16500 (Tr.-ST-32059) presents a table headed: “COMPARI- 
SON OF ESTIMATED BENEFITS FROM ROUTE 
AWARDS FOR THE YEAR ENDED DECEMBER 31, 
1960, TO EXPERIENCED DOMESTIC OPERATIONS 
OF SELECTED CARRIERS FOR THE 12 MONTHS 
ENDED SEPTEMBER 30, 1960.” That table shows that 
the Texas-Florida route would provide Eastern with addi 
tional annual operating revenues of $6,265,000. That same 
appendix shows that Eastern would suffer annual diversion 
as a result of route awards to other carriers in the pro- 
ceeding of $273,000, leaving a net annual gain in revenues 
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of $5,992,000. That table also shows that as a result of the 
various route awards in the case, American would suffer 
net annual diversion of revenues of $1,892,000, TWA $663,- 
000 and United $1,352,000. Thus, Eastern would benefit 
by a net gain, whereas the other members of the Big Four 
would suffer net losses with the conclusion inescapably 
following that Eastern would be strengthened relative to 
the other members of the Big Four—American, TWA and 
United. Appendix G is a part of the decision and it most 
properly and specifically supports the finding that Eastern 
would be strengthened relative to American, TWA and 
United. 


B. Evidence of Eastern’s worsening financial position 
was in the record, was considered by the Board and used 
to support the finding to that effect. The air carriers under 
the Board’s jurisdiction are required to file recurrent finan- 
cial reports with the Board. Reports filed every month 


furnish detailed financial information about each carrier 
and all such reports filed up to the time of the Board’s 
decision were a part of the record by stipulation (Exam- 
iner’s Prehearing Conference Report of May 27, 1958, Ap- 
pendix C; Supplemental Prehearing Conference Report of 
August 8, 1958, p. 6—Tr.-ST-1116 and Tr.-ST-1202). At 
the time of its decision in Order E-16500 (March 13, 1961), 
the Board had before it Eastern’s financial reports through 
the year ending December 30, 1960. Those reports showed 
Eastern with a net operating loss of $2,980,832 for 1960. 
The Board certainly was aware of those reports? (which 
are common knowledge in the industry) and used them as 
the basis for its conclusion that Eastern’s financial position 
was worsening. The carrier financial reports and their con- 


1The Board specifically stated (Order E-16500, p. 4—Tr.-ST- 
31937) that it examined the record,—a statement which is entitled 
to a presumption of validity. 
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tents are, in accordance with usual rules of evidence, ap- 
propriately subject to official notice by the Board as public 
information within the Board’s jurisdiction. And it was 
common knowledge in the industry and financial circles and 
the press that Eastern was losing money. It would border 
on the unconscionable for the Board, in carrying out its 
responsibilities under the Federal Aviation Act, not to be 
vividly and effectively aware of the financial condition of 
any one of the air carriers it regulates. 


Furthermore, the Examiner’s Initial Decision, adopted 
by the Board (and attached as Appendix A to Order E- 
16500), makes several subsidiary findings to support the 
factual conclusion that Eastern’s financial position in the 
industry was worsening, particularly in relation to the other 
members of the “Big Four.” The Examiner found at pages 
176 and 177 of the Initial Decision (Tr.-ST-29109-29110) 
that Eastern’s share of domestic industry trunkline traffic 
had decreased in the period 1955-1958 from 18 to 16 percent 
while American’s and TWA’s shares remained a constant 
21 and 15 percent, respectively. At page 206 of the Initial 
Decision (Tr.-ST-29139), the Examiner also found that for 
the year ending June 30, 1959 American had developed 
4,954,319,000 revenue passenger miles and TWA 3,979,454,- 
000, while Eastern had only 3,786,309,000. Eastern’s traffic 
was found by the Examiner to be declining. His findings 
were adopted by the Board (Order E-16500, p. 5—Tr.-ST- 
31938). 


C. The Board fully investigated and recognized the im- 
pact of the United-Capital merger upon Eastern and ap- 
propriately supported its findings on that matter. The 
Board had concluded its investigation of the United-Capital 
merger shortly before the issuance of its March 13, 1961 
(Order E-16500) opinion in the Southern-Transcontinental 
Case (issuing a press release decision in the United-Capital 
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Merger Case on January 31, 1961 and formal opinion (Or- 
der E-16605) on April 3, 1961). Extensive evidence was 
presented in the merger case showing the diversionary 
effect of the merger upon Eastern. Specific findings to that 
effect were made by the Board in its contemporaneous 
formal opinion in the merger case, issued less than a month 
after the decision in the Southern Transcontinental Case, 
where it was found and stated by the Board that the merger 
would have a net diversionary impact upon Eastern of 
approximately $5,800,000 in annual revenues (C. A. B. 
Order E-16605, April 3, 1961, p. 21). Thus, the Board’s 
finding on the effects of the merger was official notice of 
its own contemporaneous opinion in another case, and a 
very proper exercise of its expert judgment based upon a 
solid foundation of facts. Certainly the Board could not 
ignore its judgment concerning the effect of the merger on 
Eastern. It was incumbent upon the Board in carrying out 
its statutory responsibilities to take note of that situation. 
And the Board should not have been required to wait in 
issuing its Southern Transcontinental decision until it for- 
mally issued its United-Capital merger decision. To re- 
quire this would hopelessly delay the Board’s powers of 
decision and if carried to its logical conclusion would re- 
quire all of the Board’s decisions to be issued at once! 


D. The Board’s finding that there had been an appreci- 
able curtailment of Eastern’s traffic in the last five years 
was a recognition of the Board’s own prior decisions. In 
the five years prior to its decision in the Southern Trans- 
continental Case, the Board decided several cases which 


*The Board did have before it its formal decision of April 3, 
1961 in the United-Capital Merger Case (in which it made findings 
on the diversionary impact of the merger upon Eastern) at the 
time it issued its Supplemental Opinion and Order on Reconsidera- 
tion (C. A. B. Order E-16860, May 26, 1961) in the Southern 
Transcontinental Case. 
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authorized services competitive with those of Eastern which 
were expected to divert traffic from Eastern on most of 
Eastern’s major routes. Those cases were: 


1. Southwest-Northeast Service Case, Docket 2355 et all., 
22 C. A. B. 52 (1955) ; 


. New York-Florida Case, Docket 3051 e¢ al., 24 C. A. B. 
94 (1956) ; 


. Great Lakes-Southeast Service Case, Docket 2396 et 
al., 27 C, A. B. 829 (1958) ; 


. St, Louis-Southeast Service Case, Docket 7735 et al., 
27 C. A. B. 342 (1958) ; and 


. Service to Puerto Rico Case, Docket 7375 et al., 26 
C. A. B. 72 (1957). 


The Board’s decisions in those cases authorizing new 
diversionary competition on Eastern’s routes naturally ap- 
preciably curtailed Eastern’s traffic opportunities. The 
Board found in each one of those cases that Eastern’s traffic 
would be diverted by the newly authorized carriers. Thus 
the Board’s finding that Eastern’s traffic had been cur- 
tailed was official notice of its own decisions in other cases. 
Again, as each decision of the Board, because of the regu- 
latory context, is related to and has an effect on every 
other decision, the Board must take into consideration the 
effects of those other cases in making decisions. Remand 
should not be required merely because the Board fails spe- 


1 The diversionary effects of those decisions upon Eastern’s traffic 
were pointed out and summarized in Eastern’s exhibits and briefs 
which are a part of the record. For example, see Materials Sub- 
mitted for Use at Oral Argument on Behalf of Eastern Air Lines, 
Inc., September 26, 1960 (p. 15) (Tr.-ST-31249), Exhibit EAL 
1005 (pp. 3-6 and App. A) (Tr.-ST-23556-23559 and Tr.-ST- 
23576-23589) and Exhibit EAL 1011 (pp. 10-11) (Tr.-ST-23729- 
23730). 
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cifically to mention that it is taking notice of accepted facts 
within its jurisdiction or to include the citations of its own 
decisions supporting a proper conclusion deriving from 
those decisions. To send this proceeding back to the Board 
for more support for its finding that Eastern’s traffic oppor- 
tunities have been curtailed in the past five years would in 
effect be the equivalent of sending the case back for the 
citations of the five above-cited Board proceedings. 


Also, as noted in connection with (B) above, the Examiner 
made findings at pages 176-177 of his Initial Decision (Tr.- 
ST-29109-29110) (as adopted by the Board) concerning 
Eastern’s declining share of industry traffic in the period of 
years covering the Board’s awards to other carriers of 
routes competitive with those of Eastern. 


E. The disappointing growth of Florida traffic and its 
importance to Eastern were fully detailed in the record, 
were considered by the Board and were the subject of 
definite and explicit findings. At the time of its decision in 
the Southern Transcontinental Case, the Board had before 
it the Form 2787 traffic reports filed by the airlines for each 
quarter up to and including the quarter ending December 
30, 1960 (the 2787 reports are filed on a quarterly basis). 
The 2787 reports were made a part of the record by stipu- 
lation (Examiner’s Prehearing Conference Report of May 
27, 1958 and Supplemental Prehearing Conference Report 
of August 8, 1958) (Tr.-ST-1116, 1202), and show the num- 
ber of passengers carried by each air carrier between each 
pair of points served. A comparison of the 2787 reports 
for the last quarters of 1959 and 1960 or for the full years 
1959 and 1960 would show a decline in the number of pas- 
sengers between northeastern points and Florida, and a 
failure of the Florida traffic to develop as the Board had 
expected—especially as stated in its recent decisions au- 
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thorizing new air carrier service between Great Lakes and 
Northeast points on the one hand and Florida on the other. 


The importance of Florida traffic to Eastern is well-known 
to the Board and to the entire air transport industry. That 
has been true throughout the history of regulated air trans- 
port. In addition, the importance of Florida traffic to East- 
ern was contained in several places in the record. The air 
carrier operating certificates, the official airline route maps 
and the airline traffic surveys are only part of the stipulated 
materials (see Items 1, 3, 5 and 6 of Appendix C to the 
Examiner’s Prehearing Conference Report of May 27, 1958 
and p. 6 of the Supplemental Prehearing Conference Re- 
port of August 8, 1958—Tr.-ST-1116 and Tr.-ST-1202), 
which very clearly showed the importance of the Florida 
routes and the Florida traffic to Eastern’s system. The 
Board could not help being very much aware of the im- 
portance of Florida traffic to Eastern. 


Finally, it must be noted that the Examiner made several 
very definite findings (which were adopted by the Board 
and are a part of its decision) on the subject of Florida 
traffic and its growth characteristics. For example, at page 
204 of the Initial Decision (Tr.-ST-29137), the Examiner 
found that traffic on the Miami-New York/Boston segment 
had increased considerably less than air transport industry 
traffic in the periods 1955-1957 and 1955-1958. The Ex- 
aminer found that from 1955 to 1957 Miami-New York/ 
Boston traffic increased only by 16.8 percent or 10.7 per- 
centage points less than the 27.5 percent increase registered 
by the industry in the same period. The Examiner further 
found that the traffic growth on the Miami-New York/ 
Boston segment in 1955-1958 of 13.0 percent was 14.2 per- 
centage points Jess than the 27.2 percent gain reported for 
the industry in the same period. The Examiner further 
went on to find (Initial Decision, pp. 204-205—Tr.-ST-29137- 


10 


99138) that the rate of growth of air travel in general 
declined toward the latter part of 1957 and came to a stand- 
still in 1958, “... caused no doubt in substantial part by 
the economic recession of that period, the effect of which 
was not felt uniformly for each segment of travel .. . This 
type of travel [Miami-New York/Boston] is more adversely 
affected by reverses in economic conditions than other 
classes of travel. Here again, the effect of the economic 
recession upon this segment might have been more depress- 
ing than indicated by the comparative analysis of the 
industry.” * 


F. Appendix F to the Board’s decision (Order E-16500— 
Tr.-ST-32050) clearly shows that the diversion of Eastern’s 
traffic by reason of awards to other carriers in the case 
would be greater than the diversion from Braniff. Page 2 
of Appendix F (Tr.-ST-32051) shows that net diversion, by 
reason of the route awards in the case, would subject Bran- 
iff to an annual loss of 8,392,000 revenue passenger miles. 
Page 5 of Appendix F (Tr.-ST-32054) shows that Eastern 
would suffer net diversion of 14,789,000 annual revenue 
passenger miles, some 6,000,000 revenue passenger miles 
more than Braniff. That appendix is a part of the Board’s 
decision and provides specific support for the finding that 
Eastern would suffer more diversion than Braniff and it 
can be relied upon by the Court on review. 


1 Jt should be noted that these findings of the Examiner (as well 
as those referred to herein at pp. 5 and 8) were not found to be 
erroneous or unsupported by the evidence. 


il 


I. 


Remand, With Its Attendant Disadvantages, Is Un- 
necessary. Re-examination on Rehearing Will Show 
Support for the Board’s Findings. 


The basic or ultimate finding required of the Board by 
Section 401 of the Act is that the public convenience and 
necessity required the certification of Eastern on the Texas- 
Florida route. The Board made that finding and supported 
it with the six subsidiary findings set forth at page 2 here- 
inabove. In turn, those six subsidiary findings are sup- 
ported by further subsidiary findings and are based upon 
evidence of record. It is submitted that adequate findings 
were made by the Board. To require more would in effect 
put the Board in the quandary of never knowing when it 
had gone far enough in stating subsidiary findings in its 
opinions. Many different combinations of facts or findings 
may satisfy the purposes of a regulatory statute such as 
the Federal Aviation Act. The basic, or required, findings 
should be such as will suffice to establish a rational con- 
nection between the Board’s action and the purposes of the 
Act. It is urged that the Board has met that test. 


The Court’s objections to the Board’s award to Eastern 
of the Texas-Florida route can be satisfied by re-examina- 
tion of the orders and the appendices and other material 
properly a part of the Board’s decisions as shown above. 
Rehearing will provide this Court with an opportunity to 
make such a re-examination. 


Denial of rehearing would require remand of the pro- 
ceedings to the Board for further action. Eastern has no 
doubt that the record in its present state clearly and ade- 
quately supports the action of the Board and that the 
Board’s presently existing opinions contain, at one place 
or another (i.e., the Initial Decision—adopted by the Board 
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—or the Board’s separate opinions) the material required 
by the Court. 


However, remand would have adverse effects which can 
be avoided by utilizing the opportunity of rehearing. That 
opportunity should not be overlooked with the resultant 
adverse effects of remand. 


Sending the proceeding back to the Board will cast a 
cloud, no matter how unjustified, upon Eastern’s authority 
and operations between Texas and South Florida. That 
cloud will have an adverse effect upon the day-to-day opera- 
tions of the route and the rendering of the service over it. 
Employees do not understand legal niceties, but do under- 
stand reports that there is question as to the validity of 
the route. That creates fears that the award will be over- 
turned with resultant transfers or loss of job opportunities. 
Eastern cannot, in the exercise of good business judgment, 
commit itself to advantageous long-term contractual ar- 
rangements for facilities and services until the future of 
the route is finally settled. Rehearing can promptly remove 
the indecision. 


Denial of rehearing will leave the Board faced with a 
serious problem in its day-to-day work. The courts have 
repeatedly stated that the decisions of administrative agen- 
cies, especially when prefaced with the assurance that they 
were based on an examination of the record, are entitled 
to a presumption of validity. Agencies have been led to 
believe that they have the right to exercise a certain amount 
of judgment based upon expertise, and to be aware of and 
use various information within the sphere of their proper 
regulatory scope. However, the present decision casts con- 
siderable doubt on beliefs in that area. 


The Board is charged with regulating a very dynamic 
and complex industry. There are rapid and numerous 
changes with wide-ranging, inter-related effects. Prompt 
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and complete recognition must be taken by the Board of 
any and all such changes of which it has proper knowledge. 


The Board is busy—its work load is heavy. It must be 
prompt in the disposition of its work—delay may prevent 
remedy of a critical industry situation or the taking of 
advantageous action. Mechanical repetition of findings 
would only serve to delay the Board’s processes. And, of 
course, as mentioned above, the Court’s present decision 
leaves the Board not knowing where to stop in making sub- 
sidiary findings. Remand of the Board’s orders in their 
present form would indeed be little more than “marching 
the King’s men up the hill only to march them down again.” 
That exercise would be a ritual which cannot now be af- 
forded in light of the sacrifices involved. 


Wuererore, Eastern respectfully requests the Court to 
rehear and reconsider its decision of May 24, 1962 in Braniff 
Airways, Inc. v. Civil Aeronautics Board et al. and upon 
such rehearing and reconsideration find that the Board’s 
orders awarding Eastern Texas-Florida route authority 
adequately and appropriately set forth the findings sup- 
porting the award and are valid in all respects. 


Respectfully submitted, 


E. SmytuHe GAMBRELL 
Haroip L. Russeiu 
Attorneys for Eastern Air Lines, Inc. 


GamBRELL, Haruan, Russevy, Move & Ricrarpson 
Suite 825, The Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 


Atvin GREEN 
Of Counsel 


June 8, 1962 
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CERTIFICATE OF COUNSEL 


I hereby certify that the foregoing Petition of Eastern 
Air Lines, Inc. for Rehearing is presented in good faith 
and not for delay. 


/s/ Hazotp L. Russen 
Harold L. Russell 
Attorney for Eastern Air Lines, Inc. 


GaMBRELL, Hartan, RussEtt, Moye & RicHarpson 
Suite 825, The Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 


June 8, 1962 
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CERTIFICATE OF SERVICE 
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CIVIL AERONAUTICS BOARD 


REPLY BRIEF FOR PETITIONER 
BRANIFF AIRWAYS, INC. 


I 


Respondent and intervenors attempt to distract the Court 
from the issues posed by Braniff’s brief. Their general 
theme is that the Court should not interfere in respondent’s 
determination of the public interest issues assuming, of 
course, that the relevant considerations and findings are 
adequate. The point assumed is the point before this Court. 
Was there a comparative consideration, evaluation and 
determination of mutually exclusive applications? Were 
the findings adequate? And, can this Court determine from 
the findings whether respondent’s determination of the 

1 The joint brief of civic intervenors states “Braniff urges this Court to hold that 
respondent was required, but failed, to note specifically and respond individually 
to each particular argument presented by petitioner Braniff in the case below.” 


Civic br., p. 13. Braniff will not reply to this erroneous proposition to which the 
civic intervenors direct all their attention. 


2 


public interest, convenience and necessity issues was rea- 
sonable? These are the issues to which respondent and 
intervenors should have addressed their brief. 


For example, respondent attempts to secure its orders 
from judicial review by citing Pinellas Broadcasting Co. v. 
FCC, 97 U.S. App. D.C. 236, 230 F. 2d 204 (1956). Res. br., 
p. 48.7 That case will not help its position. There, the 
Court did not intrude on the FCC’s decision because the 
record showed that the mutually exclusive applicants 
received the type of comparative consideration, evaluation 
and determination based on essential findings that Braniff 
seeks here. The Court stated: 


“The bases for the Commission’s selection are clearly . 
set out and are understandable. They are reasoned and 
not capricious. They rest upon evidence put in the 
record. All parties had complete procedural oppor- 
tunities. So far as the record shows, the Commission 
considered every suggested index of differences between 
the applicants... .” Italics added. 97 U.S. App. D.C. 


236, 238, 230 F. 2d 204, 206 (1956). 
The difference between the two cases is manifest. 


Eastern cites (Eas. br., p. 20) Eastern Air Lines v. CAB, 
271 F. 2d 752 (2d Cir. 1959), cert. den., 362 U.S. 970 (1960) ; 
Continental Southern Lines v. CAB, 90 U.S. App. D.C. 352, 
197 F. 2d 397 (1952), cert. den., 344 U.S. 831 (1952); and 
Simmons v. FCC, 79 U.S. App. D.C. 264, 145 F. 2d 578 
(1944), with respect to Texas-Florida service, and respon- 
dent cites (Res. br., pp. 40, 42) the first two cases relative to 
transcontinental issues to support the proposition that le- 
gally respondent did not have to give Braniff the compara- 
tive consideration and evaluation, and make the findings 
which Braniff contends are essential. But these cited cases 
do not support this argument. The language in the Simmons 
case contains the essence: “Relative consideration is mean- 
ingless unless there are two applications either of which, 
considered alone, might be granted.” 79 U.S. App. D.C. 264, 


2 The carrier intervenors Delta, Continental and National do not submit legal 
authority for their position. 
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265, 145 F. 2d 578, 579 (1944). In the Simmons case, supra, 
petitioner’s application could not be granted because its 
“applications for construction . .. would menace air naviga- 
tion.” 79 U.S. App. D.C. 264, 265, 145 F. 2d 578, 579 (1944). 


These cases pose a very different set of circumstances 
than appears here. That Braniff is fit, willing and able to 
perform any of the services which were found to be in the 
public convenience and necessity—whether transcontinental 
or regional—cannot be denied. The Examiner found in the 
Initial Decision that Braniff was fit, willing and able to 
perform any services, transcontinental or regional, required 
by the public convenience and necessity. Tr.-ST 29148. 
Respondent adopted this finding. Tr.-ST 31937-38. As 
between applicants well qualified to provide the service 
found to be required by the public convenience and neces- 
sity—Braniff being one such applicant—a comparative con- 
sideration, evaluation and determination supported by 
sufficient findings is legally essential. See, Johnston Broad- 
casting Co. v. FCC, 85 U.S. App. D.C. 40, 45, 175 F. 2d 351, 
356 (1949)*. 


3 Similarly in Continental Southern Lines v. CAB, 90 U.S. App. D.C. 352, 197 
F. 2d 397 (1952), cert. den., 344 U.S. 831 (1952), the application of Continental 
Southern could not provide “the pressing need for early service.” 90 U.S. App. 
D.C. 352, 357, 197 F. 2d 397, 402 (1952). In Eastern Air Lines v. CAB, 271 F, 2d 
752 (2d Cir. 1959), cert. den., 362 U.S. 970 (1960), it was found that a non-sched- 
uled carrier could not perform the service effectively, the Court citing Continental 
Southern Lines v. CAB, 90 U.S. App. D.C. 352, 357-358, 197 F. 2d 397, 401-402 
(1952), and North American Airlines v. CAB, 100 US. App. D.C. 40, 43, 241 F. 2d 
44S, 448 (1957). 


4 Respondent emphasizes the finding that Braniff’s transcontinental proposal 
lacks transcontinental nonstops. Res. br, p. 40. As previously pointed out 
(Braniff’s br. pp. 5-6) this finding was no more than an excuse for not certificating 
Braniff. The record is replete with evidence that Braniff if it received a trans- 
continental certificate would provide all the nonstop service necessary to meet the 
public convenience and necessity and provide that service on a competitive basis 
if respondent found that the public convenience so warranted. Tr.-ST 8871-72, 
8912-13, 8945, 8961-62. In the Southwest-Northeast Service Case, 22 C.A.B. 52 
(1955), Braniff also presented conservative proposals for the New York-Dallas 
route, which the Board granted to it, like its schedules in its case below. By the 
time the Southwest-Northeast Case was decided the traffic justified nonstop service 
and Braniff inaugurated such service even though it had not proposed nonstop 
service at the hearing. Tr.-ST 8871-72. 
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II 


Respondent’s brief wholly confirms Braniff’s position. 
The orders under review must be set aside. A quick review 
of respondent’s brief is all that is necessary. Respondent 
admits that it did not even discuss Braniff’s transconti- 
nental route proposal in its orders under review. Res. br., 
p. 39. The difficulty respondent has in supporting the 
inadequacy of its orders as to Braniff’s certificate applica- 
tions forced respondent to indulge in a practice which this 
Court in another case questioned: the quotation of state- 
ments gleened from the decisions under review as findings. 
Delta Air Lines v. CAB, 107 U.S. App. D.C. 174, 183, 275 F. 
2d 632, 641 (1959), cert. den., 362 U.S. 969 (1960). Examples 
are many. Here are but a few: 


(1) Respondent states in its brief that a distinguishing 
factor between Braniff and Continental which contributed to 
Continental’s success in receiving a Texas-West route was 
that Continental had identity in the market (Res. br., pp. 
13, 43, 44), “whereas Braniff did not”. Res. br., p. 43. 
However, the Examiner found: 


“Braniff’s identity in the Houston-West Coast market is 

demonstrated by the carrier’s continued participation 

in that market even after the Board authorized the 

American-Continental interchange which affords Hous- 

ee gust West Coast service.” Italics added. Tr.-ST 
13. 


Respondent adopted this finding. Tr.-ST 31937-38. 


(2) Respondent states that it concluded in its orders un- 
der review that in addition to strengthening non Big Four 
carriers, the public interest required the preservation of 
balance among the Big Four carriers. Res. br., pp. 9, 15, 
46-47, 48. There is not one record reference supporting 
this proposition. Contrarily, the findings and conclusions 
in the Initial Decision and in respondent’s decision express 
an urgent need to create a better balance between the small 
trunklines and the Big Four. The Examiner found that 
the Big Four handled “about 71 percent of all domestic 
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trunkline traffic” (Tr.-ST 29109, Italics added) ; that Ameri- 
can’s participation is about 21 percent (Tr.-ST 29109) ; that 
Eastern’s participation is about 16 percent (Tr.-ST. 29110) ; 
and the TWA participates in industry domestic traffic to a 
lesser extent than Eastern—about 15 percent. Tr.-ST 
29109-10. On the other hand, all the rest of the industry 
only participated in about 25 percent of the traffic. Tr.-ST 
29110. Of all of the successful “little” trunk applicants, 
only Continental participated in less total domestic trunk- 
line traffic than Braniff. Tr.-ST 29110. Both Delta and 
National participated in far more of this traffic than 
Braniff. Tr.-ST 29110. The Examiner concluded: 


“Certainly all the air traffic needs of this new frontier 
must be met. But this last great frontier for airline 
expansion also represents perhaps the last great oppor- 
tunity for some real regulatory statesmanship-i.e. 
action to reduce the tremendous disparity that now 
exists between the large and small carriers in the trunk- 
line portion of the industry, a continuation of the 
Board’s long-standing but too often neglected policy of 
strengthening the smaller carriers, and a discharge of 
the Congressional command to do what is necessary in 
this proceeding to help establish an economically sound 
and competitively balanced air transportation system.” 
Tr.-ST 29110-11. See quote from the Initial Decision 
in Braniff’s br., p. 4. 


The conclusions in this quote and the one appearing on page 
4 of Braniff’s brief were endorsed by respondent. Tr.-ST 
31951-54, 31970-73, 31986-93. Preservation of balance 
among the Big Four was not a determining factor in award- 
ing routes. 


(3) The statement that Braniff has long-haul advan- 
tages due to its international route. Res. br., p. 41. There 
is absolutely no evidence to support this argument. The 
evidence of record proves that even if Braniff’s total system 
average passenger haul and average aircraft hop is com- 
pared with just the domestic system of the other applicants 
below that Braniff is the smallest carrier applicant, and the 


6 


one most in need of route extensions. In fact, an objective 
study prepared by respondent as to relative strength in the 
trunkline industry shows that by virtually every test Braniff 
is in need of strengthening more than any other carrier 
applicant. Tr.-ST 32415-17. There is no doubt about it, 
respondent is hard pressed to support its decisions under 
review. 


Tit 


Respondent admits “that the Examiner and the Board 
regarded the strengthening of the smaller carriers as of 
overriding importance in the selection of carriers” in the 
proceeding below. Res. br., p. 40. Respondent also admits 
that “Braniff needed strengthening” (Res. br., p. 46), and 
“Co]bviously Eastern is a far stronger carrier than 
Braniff”. Res. br., p. 47. It follows then that as between 
Braniff and any stronger carrier—and Eastern is much 
stronger—Braniff must prevail. Respondent also agrees 
that “the factor of competitive balance within the industry 
... was the dispositive consideration.” Res. br. pp. 45, 47-48. 
Respondent commits a fatal error when it does not consider 
comparatively the competitive balance of Braniff and East- 
ern with their respective competitors. Respondent just 
considers Eastern’s competitive status, not Braniff’s, in 
determining whether Eastern or Braniff should be awarded 
the Texas-Florida route. If respondent had comparatively 
considered and evaluated the relative competitive balance 
of both and had done so by the same criteria, Braniff would 
have been awarded that route. See Braniff’s br., pp. 20-26. 


5 Tr..ST 30696-97. Delta, Eastern and National, three successful applicants, have 
long-haul international routes. Delta has an international route Houston-San Juan, 
Puerto Rico; Houston-Caracas, Venezuela; New Orleans-San Juan, Puerto Rico; 
and New Orleans-Caracas, Venezuela. National has an international route to 
Havana, Cubs. Eastern has long-haul routes New York-Mexico City, Mexico; 
New Orleans-Mexico City, Mexico; New York-San Juan, Puerto Rico; Miami- 
San Juan, Puerto Rico; Washington, D. C.-Bermuda; New York-Bermuda; Atlanta- 
Toronto, Canada; Washington, D. C.-Toronto, Canada; Washington, D. C.-Ottawa, 
Canada; Philadelphia-Ottawa, Canada; Baltimore-Ottawa, Canada; Washington, 
D.C.-Montreal, Canada; Philadelphia-Montreal, Canada; Baltimore-Montreal, 
Canada; New-York-Ottawa, Canada and New York-Montreal, Canada. 
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IV 


Delta, Continental and National in their consolidated 
brief argued that since Braniff devoted most of its petition 
for reconsideration before respondent to Texas-Florida 
issues, relegating southern transcontinental and Texas-West 
route issues to a footnote reference (Tr.-ST 32409), that the 
time for petitioning for judicial review of the latter issues 
was not tolled by filing Braniff’s reconsideration petition 
with the Board. According to this argument, the transcon- 
tinental and Texas-West issues are not properly before the 
Court. Authority references for this unusual position were 
noticeably absent. Their contention is wholly unsupport- 
able. This Court, as well as the Fifth and, as of May 16, 
1961, the Ninth Circuits hold uniformly that the time for 
filing a petition for judicial review of respondent’s orders 
shall begin to run from the date of the order on petitions for 
reconsideration and not as of the day of the order for which 
reconsideration was sought. Outland v. CAB, 109 U.S. App. 
D.C. 90, 284 F. 2d 224 (1960); Waterman S.S. v. CAB, 159 
F. 2d 828 (5th Cir. 1947), reversed on other grounds sub. 
nom., Chicago & Southern Air Lines v. Waterman S.S8., 333 
U.S. 103 (1948) ; Samuel B. Franklin & Co. v. SEC, 290 F. 2d 
719 (9th Cir. 1961). 


There is no question but that Braniff’s petition afforded 
adequate notice of the issues Braniff wanted the Board to 
reconsider. Braniff incorporated by reference.’ This is 
not an unusual practice before the Board. The Board’s 
Rules generally permit it with only one exception. Incor- 
poration by reference is not permitted in Briefs to the Board 
only. 14 C.F.R. Section 302.31(b) (2). The acceptability 
of incorporating by reference is indicated in the joint brief 
of carrier intervenors. They note that Braniff conformed 


6 The intervenors, Continental, Delta and National, do not contend that Braniff's 
petition for judicial review was not timely filed as to Texas-Florida regional issues. 


7 Braniff was compelled to so treat the Texas-West and trans-continental issues in 
its petition for reconsideration due to the 25-page limitation on the petitions. 
Braniff tried but failed to have the page limitation expanded. Tr.ST 32076-78, 
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to the Board’s Rules in its exceptions to the Texas-West and 
southern transcontinental route award to Continental, Delta 
and National (Exceptions 2, 3, 4, 5, 6(a), (b), 12 and 13) 
and in its exception to the failure to find and conclude that 
Braniff should have been awarded such routes (Exception 
6(d))*. Joint Carriers br., p. 45, note 38. Braniff’s excep- 
tions incorporated by reference its brief to the Examiner.® 


Other carriers as well as Braniff petitioned the Board for 
reconsideration of the Texas-West regional and southern 
transcontinental issues.° Even assuming, arguendo, that 
Braniff had not properly petitioned for reconsideration of 
those issues, others had. Since they had, the previous de- 
cision as to those issues possibly could have been modified 
leaving unsettled until the Board disposed of the other 
parties’ petitions what if anything is an issue for judicial 
review. Outland v. CAB, 109 U.S. App. D.C. 90, 93, 284 
F. 2d 224, 227 (1960). Therefore, petitions for judicial 
review were timely when filed within 60 days of the order of 


the Board disposing of pending petitions for reconsidera- 
tion." Any other position would create a “whole train of 


8 Tr.-ST 29349-57. Reference to Braniff’s exceptions refutes respondent’s con- 
tention (Res. br., pp. 39-40, note 43) that Braniff did not except to the Examiner's 
disposition of the southern transcontinental route issues. Further Braniff’s brief 
to the Board supported an extension of Braniff from Texas to the West that with 
the Texas-Florida route which the Examiner recommended would have permitted 
Braniff to compete with National on a one-stop basis. Tr.-ST 30679-84. This fully 
conforms to Braniff’s position and evidence. Tr.-ST 8912-13, 896162. 


® Respondent did not contend in its brief that Braniff’s petition for reconsidera- 
tion did not conform to its Rules of Practice as to transcontinental and Texas-West 
issues, 


10 E.g., Continental (Tr..ST 32206); Eastern (Tr.-ST 32433-34) ; Western. Tr.- 
ST 32286-87. 


11“The Courts of Appeals in [Outland v. CAB, 109 U.S. App. D.C. 90, 284 
F. 2d 224 (1960) ; Braniff Airways v. CAB, 79 U.S. App. D.C. 341, 147 F. 2d 152 
(1945) ] decided only that petitions for review were timely if filed in time from the 


date on which the Board disposed of pending petitions for reconsideration. . . .’ 
CAB v. Delta Air Lines, — U.S. —, 6 L. ed. 2d 869, 877 (1961). 
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unnecessary consequences” and complications. Outland v. 
CAB, 109 U.S. App. D.C. 90, 94, 284 F. 2d 224, 228 (1960). 
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Washington 5, D. C. 
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